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Amending O. Reg. 258/98

(Rules of the Small Claims Court)

1.  (1)  Rule 1.02 of Ontario Regulation 258/98 is amended by adding the following definitions:

“document” includes data and information in electronic form;  (“document”)

“electronic” includes created, recorded, transmitted or stored in digital form or in other intangible form by electronic, magnetic or optical means or by any other means that has capabilities for creation, recording, transmission or storage similar to those means, and “electronically” has a corresponding meaning; (“électronique”, “par voie électronique”)

“information technology” means the information technology capable of being accessed on December 10, 2001 through www.justiceontario.net, the electronic filing web site of the Ministry of the Attorney General; (“technologies de l’information”)


(2)  On December 10, 2002, rule 1.02 of the Regulation is amended by striking out the definition of “information tech​nology”.


2.  The Regulation is amended by adding the following rule:

Pilot Project — Use of Electronic Documents


1.06  (1)  Where an action has been commenced in a court office named in the Schedule to this subrule, on or after the date shown in the Schedule opposite the name of the court office, a lawyer or another person who has filed a requisition (Form 1B) with the clerk may, subject to subrule (5), use electronic documents for issuing, serving and filing in that action during the pilot project period.

Schedule
Toronto Small Claims Court
December 10, 2001
47 Sheppard Avenue East
Willowdale, ON M2N 5N1


(2)  The pilot project period begins on December 10, 2001 and ends on December 10, 2002.

Test Period

(3)  The test period at a court office, for the purposes of subrules (4) and (5), is the period that begins on the date shown opposite the name of the court office in the Schedule to subrule (1) and ends three months later.


(4)  The Attorney General shall establish a list of lawyers and other persons for the test period at a court office named in the Schedule to subrule (1), in accordance with the following rules:


1.
Only a person who has demonstrated capacity and willingness to use information technology as defined in rule 1.02 may be named on the list.


2.
The Attorney General may add persons to the list and remove persons from the list during the test period.


3.
The Attorney General shall keep the list current and shall make copies available at the court office.


(5)  During the test period, only a person who is named on the list may use electronic documents as provided in subrule (1).

Electronic Documents — Standards


(6)  An electronic document in a proceeding shall meet the following standards:


1.
The document shall contain the information and data prescribed in these rules, in a format substantially the same as prescribed in these rules.


2.
The information and data contained in the document shall be accessible and usable for subsequent reference.


3.
The document shall be capable of being printed as an accurate rendering or reproduction of the document produced or transmitted.


4.
The document shall use information technology as defined in rule 1.02. 

Electronic Forms Requiring Signature


(7)  If a form that requires a signature is issued or produced by the court as an electronic document, the use of a unique identifier satisfies the signature requirement.

Electronic Documents — Original Written Versions


(8)  An affidavit or a signed or certified document that is filed as an electronic document shall,


(a)
clearly identify the signatory; and


(b)
be accompanied by a statement of the person filing the electronic document, indicating that,


(i)
the original written version of the document is signed by the person identified as signatory in the electronic document, and by a person authorized to administer oaths or affirmations, if applicable, and


(ii)
any interlineations, erasures or other alterations in the original written version are initialled by the person or persons mentioned in subclause (i). 


(9)  A person who makes a statement under clause (8) (b),


(a)
shall keep the original written version of the document until the proceeding, including any appeals, is finally disposed of, or until the clerk requests that it be filed, whichever is earlier; and


(b)
shall file the original written version forthwith on the clerk’s request.


(10)  When any person files a requisition (Form 1C) to inspect the original written version of the document, the clerk shall make a request under clause (9) (b). 


(11)  If a person makes a false statement under clause (8) (b) or fails to comply with subrule (9) the court may,


(a)
in the case of a statement made by or on behalf of a plaintiff, dismiss the action;


(b)
in the case of a statement made by or on behalf of a defendant, strike out the defence or the defendant’s claim; or


(c)
make such other order as is just.

Notice


(12)  In a proceeding to which this rule applies, any notice required to be given shall be given in writing or electronically.

Copies


(13)  In a proceeding to which this rule applies, any requirement that more than one copy be filed is satisfied if,


(a)
the document has already been filed electronically; or


(b)
a single version of the document is filed electronically.

Electronic Issuing


(14)  In a proceeding to which this rule applies, a document may be issued electronically by using information technology as defined in rule 1.02.

Deemed Issuing


(15)  A document issued under subrule (14) shall be deemed to have been issued by the Small Claims Court.

Notice — Document Issued


(16)  After a document is issued electronically, notice that it was issued shall be sent to the party that had it issued.

Electronic Filing


(17)  In a proceeding to which this rule applies, a document may be filed electronically by using information technology as defined in rule 1.02.

Notice — Document Filed


(18)  After a document is filed electronically, notice that it was filed shall be sent to the party that filed it.

Revocation


(19)  This rule is revoked on December 10, 2002.


3.  Subrule 3.02 (2) of the Regulation is amended by striking out “by the written consent of the parties” and substituting “by filing the consent of the parties”.


4.  (1)  Rule 5.04 of the Regulation is amended by adding the following subrule:

Use of E-Mail


(1.1)  The disclosure required by subrule (1) may be made by e-mail as provided by rule 8.09 if the person making the disclosure is entitled to use electronic documents in the proceeding under rule 1.06.


(2)  Subrule 5.04 (1.1) of the Regulation is revoked on December 10, 2002.


5.  Subrule 7.01 (2) of the Regulation is revoked and the following substituted:

Contents of Claim, Attachments


(2)  The following requirements apply to the claim:


1.
It shall contain the following information, in concise and non-technical language:


i.
The full names of the parties to the proceeding and, if relevant, the capacity in which they sue or are sued.


ii.
The nature of the claim, with reasonable certainty and detail, including the date, place and nature of the occurrences on which the claim is based.


iii.
The amount of the claim and the relief requested.


iv.
The name, address and telephone number, and fax number if any, of the lawyer or agent representing the plaintiff or, if the plaintiff is unrepresented, the plaintiff’s address and telephone number, and fax number if any.


v.
The address where the plaintiff believes the defendant may be served.


2.
If the plaintiff’s claim is based in whole or in part on a document, a copy of the document shall be attached to each copy of the claim, unless it is unavailable, in which case the claim shall state the reason why the document is not attached.

E-mail Address


(3)  The claim may also contain the e-mail address of the lawyer or agent representing the plaintiff or, if the plaintiff is unrepresented, the e-mail address of the plaintiff.


6.  Rule 7.02 of the Regulation is revoked.


7.  (1)  Rule 8.01 of the Regulation is amended by adding the following subrule:

Use of E-Mail


(3.1)  The service required by subrule (3) may be made by e-mail in accordance with rule 8.09 if the person on whom the document is served is entitled to use electronic documents in the proceeding under rule 1.06.


(2)  Subrule 8.01 (4) of the Regulation is amended by striking out “by mail” and substituting “by mail or fax”.


(3)  Rule 8.01 of the Regulation is amended by adding the following subrules:

Use of E-Mail


(4.1)  The service required by subrule (4) may be made by e-mail in accordance with rule 8.09 if the person on whom the document is served is entitled to use electronic documents in the proceeding under rule 1.06.

.     .     .     .     .

Use of E-Mail


(11)  A document not referred to in subrules (1) to (9) may also be served by e-mail in accordance with rule 8.09 if the person serving the document is entitled to use electronic documents in the proceeding under rule 1.06.


(4)  Subrules 8.01 (3.1), (4.1) and (11) of the Regulation are revoked on December 10, 2002.


8.  (1)  Rule 8.06 of the Regulation is amended by adding the following paragraph:


1.1
If the document was served by e-mail, a certificate of service that complies with subrule (2).


(2)  Paragraph 1.1 of rule 8.06 of the Regulation is revoked on December 10, 2002.


(3)  Rule 8.06 of the Regulation is amended by adding the following subrules:

Certificate of Service by E-Mail


(2)  In a certificate of service by e-mail, the person who served the document shall state that he or she,


(a)
served the document by e-mailing a copy in accordance with rule 8.09, and received by e-mail an acceptance of service with the date and time of acceptance;


(b)
has sworn an affidavit of service (Form 8C);


(c)
will keep the affidavit until the proceeding, including any appeals, is finally disposed of, or until the clerk requests that it be filed, whichever is earlier; and


(d)
will file the affidavit forthwith on the clerk’s request.


(3)  When any person files a requisition (Form 1C) to inspect the affidavit, the clerk shall make a request under clause (2) (d).


(4)  Subrules 8.06 (2) and (3) of the Regulation are revoked on December 10, 2002.


9.  (1)  Rule 8.09 of the Regulation is revoked and the following substituted:

Service by E-Mail


8.09  (1)  Service of a document by e-mail may be made by e-mailing a copy as an attachment to an e-mail message that includes,


(a)
the sender’s name, address, telephone number, fax number and e-mail address;


(b)
the date and time of transmission; and


(c)
the name and telephone number of a person to contact in the event of transmission problems.

Acceptance


(2)  Service under subrule (1) is effective only if the person on whom the document is served provides by e-mail a reply accepting service and showing the date and time of acceptance.

Exception


(3)  Subrule (2) does not apply to service by the clerk under any of the following provisions:


1.
Subrule 8.01 (3.1) (defence).


2.
Subrule 8.01 (4.1) (default judgment).


3.
Subrule 9.03 (4.1) (notice of hearing).


4.
Subrule 16.01 (1.1) (notice of trial).


5.
Subrule 20.09 (11.1) (notice re consolidation order).


6.
Clause 20.10 (10) (a) (notice of contempt hearing).
When Effective


(4)  Service of a document by e-mail is deemed to be effective,


(a)
if the time of acceptance shown in the reply is after 5 p.m. and before midnight, on the following day;


(b)
in any other case, on the date of acceptance shown in the reply.

Failure to Receive Document


8.10  A person who has been served or who is deemed to have been served with a document in accordance with these rules is nevertheless entitled to show, on a motion to set aside the consequences of default, on a motion for an extension of time or in support of a request for an adjournment, that the document,


(a)
did not come to the person’s notice; or


(b)
came to the person’s notice only at some time later than when it was served or is deemed to have been served.


(2)  Rule 8.09 of the Regulation is revoked on December 10, 2002.


10.  (1)  Subrule 9.01 (1) of the Regulation is amended by striking out “with a copy for every plaintiff” and substituting “with a copy for every plaintiff (unless subrule 1.06 (13) applies because the defence is filed electronically)”.


(2)  Subrule 9.01 (2) of the Regulation is amended by striking out “as described in subrule 8.01 (3)” and substituting “as described in subrule 8.01 (3) or (3.1)”.


(3)  On December 10, 2002, subrule 9.01 (2) of the Regulation is amended by striking out “or (3.1)”.


11.  Rule 9.02 of the Regulation is revoked and the following substituted:

Contents of Defence, Attachments


9.02  (1)  The following requirements apply to the defence:


1.
It shall contain the following information:


i.
The reasons why the defendant disputes the plaintiff’s claim, expressed in concise non-technical language with a reasonable amount of detail.


ii.
The defendant’s name, address and telephone number, and fax number if any.


iii.
If the defendant is represented by a lawyer or agent, that person’s name, address and telephone number, and fax number if any.


2.
If the defence is based in whole or in part on a document, a copy of the document shall be attached to each copy of the defence, unless it is unavailable, in which case the defence shall state the reason why the document is not attached.

E-mail Address


(2)  The defence may also contain the e-mail address of the lawyer or agent representing the defendant or, if the defendant is unrepresented, the e-mail address of the defendant.


12.  (1)  Rule 9.03 of the Regulation is amended by adding the following subrule:

Manner of Service


(4.1)  The notice of hearing shall be served by mail or fax, or by e-mail in accordance with rule 8.09 if the person on whom it is served is entitled to use electronic documents in the proceeding under rule 1.06.


(2)  On December 10, 2002, subrule 9.03 (4.1) of the Regulation is revoked and the following substituted:

Manner of Service


(4.1)  The notice of hearing shall be served by mail or fax.


(3)  Subrule 9.03 (6) of the Regulation is amended by striking out “mail a notice of default judgment (Form 11A) to the defendant” and substituting “serve a notice of default judgment (Form 11A) on the defendant in accordance with subrule 8.01 (4) or (4.1)”.


(4)  On December 10, 2002, subrule 9.03 (6) of the Regulation is amended by striking out “or (4.1)”.


13.  (1)  Subrule 10.01 (3) of the Regulation is amended by striking out “claim” and substituting “defendant’s claim”.  


(2)  Subrules 10.01 (4) and (5) of the Regulation are revoked and the following substituted:

Contents of Defendant’s Claim, Attachments


(4)  The following requirements apply to the defendant’s claim:


1.
It shall contain the following information:


i.
The names of the parties to the plaintiff’s claim and to the defendant’s claim and, if relevant, the capacity in which they sue or are sued.


ii.
The nature of the claim, expressed in concise non-technical language with a reasonable amount of detail, including the date, place and nature of the occurrences on which the claim is based.


iii.
The amount of the claim and the relief requested.


iv.
The defendant’s name, address and telephone number, and fax number if any.


v.
If the defendant is represented by a lawyer or agent, that person’s name, address and telephone number, and fax number if any.


vi.
The address where the defendant believes each person against whom the claim is made may be served.


2.
If the defendant’s claim is based in whole or in part on a document, a copy of the document shall be attached to each copy of the claim, unless it is unavailable, in which case the claim shall state the reason why the document is not attached.

E-mail Address


(5)  The defendant’s claim may also contain the e-mail address of the lawyer or agent representing the defendant or, if the defendant is unrepresented, the e-mail address of the defendant.


(3)  Subrule 10.01 (6) of the Regulation is amended by striking out “On receiving the claim” and substituting “On receiving the defendant’s claim”.


(4)  Rule 10.01 of the Regulation is amended by adding the following subrule:

Electronic Documents


(7)  If the defendant’s claim is filed electronically under rule 1.06, subrules 1.06 (14), (15) and (16) apply.


(5)  On December 10, 2002, subrule 10.01 (7) of the Regulation is revoked.


14.  (1)  Subrule 10.03 (1) of the Regulation is amended by adding at the end “(unless subrule 1.06 (13) applies because the defence is filed electronically)”.


(2)  Subrule 10.03 (2) of the Regulation is revoked and the following substituted:


(2)  On receiving the defence to a defendant’s claim, the clerk shall retain the original in the court file and shall serve a copy on each party in accordance with subrule 8.01 (3) or (3.1).


(3)  On December 10, 2002, subrule 10.03 (2) of the Regulation is amended by striking out “or (3.1)”.


15.  Subrule 11.06 (2) of the Regulation is amended by striking out “written”.


16.  Subrule 14.03 (1) of the Regulation is amended by striking out “written”.


17.  (1)  Rule 16.01 of the Regulation is amended by adding the following subrule:

Manner of Service


(1.1)  The notice of trial shall be served by mail or fax, or by e-mail in accordance with rule 8.09 if the person on whom it is served is entitled to use electronic documents in the proceeding under rule 1.06.


(2)  On December 10, 2002, subrule 16.01 (1.1) of the Regulation is revoked and the following substituted:

Manner of Service


(1.1)  The notice of trial shall be served by mail or fax.


18.  The English version of subrule 20.08 (10) of the Regulation is amended by striking out “are not paid in full” and substituting “have not been paid in full”.


19.  (1)  Subrule 20.09 (11) of the Regulation is amended by striking out “by mail”.


(2)  Rule 20.09 of the Regulation is amended by adding the following subrule:

Manner of Sending Notice


(11.1)  The notice that the consolidation order is terminated shall be sent by mail or fax, or by e-mail in accordance with rule 8.09 if the person to whom it is sent is entitled to use electronic documents in the proceeding under rule 1.06.


(3)  On December 10, 2002, subrule 20.09 (11.1) of the Regulation is revoked and the following substituted:

Manner of Sending Notice


(11.1)  The notice that the consolidation order is terminated shall be sent by mail or fax.


20.  (1)  Subrule 20.10 (7) of the Regulation is amended by striking out “with the debtor’s written consent” and substituting “if the debtor’s consent is filed”.


(2)  Clause 20.10 (10) (a) of the Regulation is revoked and the following substituted:


(a)
sent to the creditor by mail or fax, or by e-mail in accordance with rule 8.09 if the creditor is entitled to use electronic documents in the proceeding under rule 1.06; and


(3)  On December 10, 2002, clause 20.10 (10) (a) of the Regulation is revoked and the following substituted:


(a)
sent to the creditor by mail or fax; and

21.  Form 1A of the Regulation is amended by adding “E-Mail Address (Optional)” in each case below “Fax No. (If any)” wherever those words occur.


22.  (1)  The Regulation is amended by adding the following Forms:

Form 1B

Courts of Justice Act

Insert regs\Graphics\Source Law\2001\461\461001Bae.tif
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Form 1C

Courts of Justice Act
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(2)  On December 10, 2002, Forms 1B and 1C of the Regulation are revoked.


23.  (1)  The Regulation is amended by adding the following Form:

Form 8C

Courts of Justice Act

Insert regs\Graphics\Source Law\2001\461\461008Cae.tif
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(2)  On December 10, 2002, Form 8C of the Regulation is revoked.
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Courts of Justice Act
REQUISITION TO INSPECT DOCUMENT
(Subrules 1.06 (8), (9), (10) and 8.06 (2) and (3))
GENERAL HEADING
TO THE CLERK at (place)

IREQUIRE an opportunity to inspect in the court office

the original written version of (name or description of document) under subrules 1.06 (8), (9) and (10)
OR

the affidavit of service of (name of person making affidavit) under subrules 8.06 (2) and (3)

(Date) (Name, address and telephone number of the person filing the requisition)
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Courts of Justice Act
AFFIDAVIT OF SERVICE
(Clause 8.06 (2) (b))
I
(full name)
of
in the in the
(name of city/town) (name of county/regional municipality)
MAKE OATH AND SAY (or AFFIRM):
1. I'have served the on
(name of document) (name of person)

by e-mailing a copy in accordance with rule 8.09 of the Small Claims Court Rules.
2. The e-mail message attaching the copy included,
(a) my name, address, telephone number, fax number and e-mail address;
(b) the date and time of transmission; and
(c) the name and telephone number of a person to contact in the event of transmission problems.

3. Ireceived an acceptance of service of the document from

(name of person)

showing that the document was sent on at
(date) (time)

[Paragraph 3 is not necessary for affidavits of service by the clerk of the Small Claims Court under subrule 8.01 (3.1), 8.01 (4.1), 9.03 (4.1),
16.01 (1.1) or 20.09 (11.1) or clause 20.10 (10) (a).]

SWORN (OR AFFIRMED) BEFORE ME AT

this day of 20

(Signature)

A COMMISSIONER FOR TAKING AFFIDAVITS
(or as may be)
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Courts of Justice Act
REQUISITION FOR USE OF ELECTRONIC DOCUMENTS
(Subrule 1.06 (1))
GENERAL HEADING
TO THE CLERK at (place)

I REQUIRE that I be added to the list of persons entitled to use electronic documents at the Small Claims Court office at (place). 1
confirm that I will use information technology as defined in rule 1.02 for issuing and filing electronic documents under rule 1.06.

(Date) (Name, address and telephone number of the person filing the requisition)







