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Amending O. Reg. 242/08

(general)


1.  Ontario Regulation 242/08 is amended by adding the following section:
Application


0.1  This Regulation applies to all species on the Species at Risk in Ontario List, as that list read on January 24, 2013.

2.  Subsection 1 (1) of the Regulation is amended by adding the following definitions:
“ecoregion” means an ecoregion identified in the document entitled “The Ecosystems of Ontario, Part 1: Ecozones and Ecoregions” that is published by the Ministry of Natural Resources, dated 2009 and available to the public at the Ministry’s district offices, at the Ministry’s corporate library in Peterborough and on the Ministry’s website; (“écorégion”)
“Registry” means the registry known as the Ministry of Natural Resources Registry available on the Ministry website; (“Registre”)

3.  Section 1.1 of the Regulation is revoked.

4.  Section 5 of the Regulation is revoked.

5.  (1)  Paragraph 1 of subsection 11 (1) of the Regulation is amended by adding “before June 30, 2013” at the end.

(2)  Subsections 11 (2), (3), (4), (5) and (6) of the Regulation are revoked.

(3)  Subsection 11 (8) of the Regulation is revoked and the following substituted:

(8)  On the earlier of the following dates, subsections (1) and (7) cease to apply to a person who has entered into an agreement with the Minister under subsection (1):

1.
The day the person gives notice to the Minister that the person is operating a hydro-electric generating station under section 23.12.

2.
July 1, 2018.

(4)  Section 11 of the Regulation is revoked.

6.  The Regulation is amended by adding the following section:
R.H. Saunders Station — American eel


11.1  (1)  Clause 9 (1) (a) and subsection 10 (1) of the Act do not apply to a person who is engaged in the operation of the R.H. Saunders Station on the St. Lawrence River and who, in the course of operating the R.H. Saunders Station, kills, harms, harasses, captures or takes American eel, or damages or destroys the habitat of American eel, if all of the following criteria are met:

1.
The person who operates the station has entered into an agreement with the Minister relating to American eel.

2.
The agreement states that,

i.
the Minister is of the opinion that the agreement requires the person who operates the station to take reasonable steps to minimize adverse effects on American eel,

ii.
the Minister is of the opinion that, if the agreement is complied with, the operation of the station will not jeopardize the survival or recovery of American eel in Ontario, and

iii.
the Minister is of the opinion that the agreement does not conflict with the obligation of the Minister to ensure the implementation of any action under subsection 11 (9) of the Act.

3.
The agreement provides for monitoring the effects of the operation of the station on American eel.

4.
The agreement is in force.

5.
The person who operates the station has complied with the agreement. 

(2)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to the possession or transport of a member of a species if,

(a)
pursuant to subsection (1), clause 9 (1) (a) of the Act did not apply with respect to the member of the species; or

(b)
the possession or transport of the member of the species is necessary in order to satisfy the terms of the agreement referred to in subsection (1).

7.  (1)  Subsection 12 (1) of the Regulation is amended by adding “and” at the end of clause (b) and by striking out clauses (c), (d) and (e) and substituting the following:

(c)
the person is not engaged in cultivating the species in a manner that is likely to spread disease or pests to, or to compromise the genetic integrity of, wild populations of the species.

(2)  Subsections 12 (1.1), (2) and (3) of the Regulation are revoked and the following substituted:

(2)  Clause 9 (1) (b) of the Act does not apply to a person who buys, sells, leases, trades, possesses or transports a vascular plant cultivated in the manner described in subsection (1) unless the person does so for the purpose of growing a member of the species in the wild in Ontario.

(3)  In this section,
“pest” means any thing that is injurious or potentially injurious, whether directly or indirectly, to plants or to products or by-products of plants.

8.  Section 14 of the Regulation is revoked.

9.  (1)  Section 22 of the Regulation is amended by adding the following subsection:

(5)  On the earlier of the following dates, subsections (1), (2) and (4) cease to apply to a person who has entered into an agreement with the Minister under clause (1) (b) or (2) (b):

1.
The day the person gives notice to the Minister under subparagraph 1 i of subsection 23.14 (5).

2.
July 1, 2015.

(2)  Section 22 of the Regulation is revoked.

10.  (1)  The Regulation is amended by adding the following section:
Forest operations in Crown forests


22.1  (1)  This section applies to a person who conducts forest operations in a Crown forest before July 1, 2018 if the person does so on behalf of the Crown or under the authority of a licence granted under the Crown Forest Sustainability Act, 1994.

(2)  Subject to subsection (3), clause 9 (1) (a) and subsection 10 (1) of the Act do not apply to a person who, while conducting forest operations described in subsection (1), kills, harms, harasses or takes a member of a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species, or damages or destroys the habitat of such a species, if the person satisfies one of the following conditions:

1.
In cases where the applicable forest management plan includes an operational prescription for an area of concern that specifically applies to the species, the person must conduct the forest operations in accordance with the prescription.

2.
In cases where the applicable forest management plan does not include an operational prescription for an area of concern that specifically applies to the species, but does include a condition on regular operations that specifically applies to the species, the person must conduct the forest operations in accordance with the condition.

3.
In cases where the applicable forest management plan does not include an operational prescription for an area of concern, nor a condition on regular operations, that specifically applies to the species, and where the person, while conducting forest operations, encounters a nest, hibernaculum, den or other feature of the species’ habitat that is established or exists at a specific site within the habitat, the person must do all of the following upon encountering the site-specific feature:

i.
suspend forest operations in the area of the site-specific feature,

ii.
ensure that an application is made to the Ministry for an inclusion in the applicable forest management plan of an operational prescription for an area of concern, or for a condition on regular operations, with respect to the site-specific feature, and

iii.
upon the Ministry amending the applicable forest management plan as appropriate, resume forest operations in accordance with the operational prescription or the condition on regular operations, as the case may be.

4.
If none of the cases described in paragraphs 1, 2 and 3 apply, the person must conduct the forest operations in accordance with the applicable forest management plan.

(3)  Clause 9 (1) (a) and subsection 10 (1) of the Act do not apply to a person who kills, harms or harasses a woodland caribou (forest-dwelling boreal population), or damages or destroys its habitat, while conducting forest operations described in subsection (1) within the woodland caribou (forest-dwelling boreal population) continuous distribution area if, in addition to meeting one of the conditions set out in paragraphs 1, 2, 3 and 4 of subsection (2), all of the following conditions are met:

1.
The applicable forest management plan provides, directly or indirectly, for, 

i.
the continuous availability of habitat for woodland caribou (forest-dwelling boreal population), both spatially and temporally, 

ii.
the establishment and growth of areas of conifer forests that are suitable to provide woodland caribou (forest-dwelling boreal population) habitat in the future, and

iii.
road-use management strategies that assist in maintaining or improving habitat conditions for woodland caribou (forest-dwelling boreal population).

2.
The person conducts the forest operations in accordance with the applicable forest management plan.

3.
If the person conducting the forest operations is the holder of a licence granted to the person under section 26 of the Crown Forest Sustainability Act, 1994 in respect of the management unit in which the forest operations were conducted, and the forest operations are conducted during a one-year period that begins on April 1 and ends on the following March 31, the management unit annual report for that one-year period that is required under the Forest Management Planning Manual must be prepared by the person in accordance with the Forest Management Planning Manual and submitted to the Minister at the time and in the manner required by the Forest Management Planning Manual, unless the person no longer holds the licence to conduct forest operations in the management unit at the time the annual report is due. 

(4)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to a person who transports or possesses a member of a species if, pursuant to subsection (2) or (3), clause 9 (1) (a) of the Act did not apply with respect to the member of the species. 

(5)  In this section,
“condition on regular operations” means a condition that applies to the carrying out of harvesting, renewal or tending operations and is specified in a forest management plan but is not addressed by an operational prescription for an area of concern set out in the forest management plan; (“condition d’exécution des opérations normales”)
“forest management plan” has the same meaning as in the Crown Forest Sustainability Act, 1994; (“plan de gestion forestière”)
“Forest Management Planning Manual” has the same meaning as in the Crown Forest Sustainability Act, 1994; (“Manuel de planification de la gestion forestière”)
“forest operations” has the same meaning as in the Crown Forest Sustainability Act, 1994; (“opérations forestières”)
“woodland caribou (forest-dwelling boreal population) continuous distribution area” means the area identified as a continuous distribution area on a map entitled “Woodland Caribou (forest-dwelling boreal population) Continuous Distribution Area / Aire de répartition continue du caribou des bois (population boréale sylvicole)”, dated April 23, 2013, that is available on the Ministry website. (“aire de répartition continue du caribou des bois (population boréale sylvicole)”)

(2)  Section 22.1 of the Regulation, as made by subsection (1), is revoked.

11.  (1)  Paragraphs 14, 15 and 16 of subsection 23 (1) of the Regulation are revoked.

(2)  Section 23 of the Regulation is amended by adding the following subsection:

(8)  On the earlier of the following dates, subsections (2), (4), (5) and (6) cease to apply to a person who is carrying out an activity described in paragraph 14, 15 or 16 of subsection (1) and who entered into an agreement with the Minister under subsection (2) with respect to that activity:

1.
The day the person gives notice to the Minister under section 23.9 that the person is carrying out an activity described in subsection 23.9 (1).

2.
July 1, 2015.

(3)  Subsection 23 (8) of the Regulation, as made by subsection (2), is revoked.

12.  Section 23.1 of the Regulation is amended by adding the following subsection:

(4.1)  Despite subsections (2), (3) and (4), this section does not apply to a person who has submitted a mitigation report to the district manager unless the person receives a written notice of approval of the mitigation report from the district manager on or before December 31, 2014.

13.  The definition of “ecoregion” in subsection 23.2 (7) of the Regulation is revoked.

14.  The Regulation is amended by adding the following sections:
Exemptions Requiring Notice to be Given on Registry

Submission of notice of activity


23.3  (1)  This section applies with respect to a notice of activity form that a person or entity is required to submit to the Minister through the Registry under sections 23.4 to 23.20.

(2)  Before submitting a notice of activity form to the Minister, a person or entity shall ensure that,

(a)
all mandatory information requested on the form, including the contact information for the person or entity, has been provided; and 

(b)
the information provided on the form is complete and accurate. 

(3)  After submitting a notice of activity form to the Minister, the person or entity shall,

(a)
promptly upon obtaining from the Ministry confirmation that a notice of activity form submitted through the Registry has been received by the Minister, make a record of the confirmation;

(b)
for as long as the activity is being carried out,

(i)
keep the record of the confirmation and, if applicable, ensure that a copy of the record is kept at the site where the activity is being carried out, and

(ii)
make the record of the confirmation available to the Ministry upon receiving a request for it; and

(c)
if there is a change in the contact information for the person or entity who submitted the notice of activity form, update the information on the Registry within 10 business days of the change.

(4)  A person or entity who provides incomplete, false or misleading information on a notice of activity form or when updating information on the Registry shall be deemed to have not submitted the notice of activity form.

Aquatic species


23.4  (1)  Subject to subsection (2), this section applies to a person who is carrying out one of the following activities in or adjacent to a river, creek, stream, brook or similar watercourse, other than a watercourse identified in subsection (3), if the watercourse is the habitat of a species listed in the Schedule to this section:

1.
The maintenance, repair, modification, expansion, removal or replacement of a bridge, culvert, pier or other structure.

2.
The construction, maintenance, repair, modification, expansion, removal or replacement of a pipeline or conduit other than a pipeline or conduit situated under a watercourse that was or will be installed using open-cut trench techniques.

(2)  This section does not apply to the following activities:

1.
Any modification or replacement of a structure that would increase the portion of the existing footprint of the structure that is within the bankfull width of the watercourse by more than 25 per cent.

2.
Any activity that would damage,

i.
more than a total of 300 square metres of land situated either within the watercourse or outside of the watercourse but within 30 metres of the bankfull width of the watercourse, subject to subparagraph ii, or

ii.
more than 100 square metres of land situated within the watercourse below the bankfull width.

3.
Any activity that involves,

i.
the installation of a temporary bridge or a temporary culvert, or 

ii.
the deposition of material in a watercourse to establish a temporary road access.

4.
Any activity that involves a change to the alignment of any part of a watercourse.

5.
Any activity described in subsection (1) that would have an incidental impact on a coastal wetland, lake or other body of water that is not a river, creek, stream, brook or similar watercourse.

6.
Any activity to which section 23.9 applies. 

7.
Any construction, maintenance, repair, modification, expansion, removal or replacement of a dam or hydro-electric generating station.

(3)  This section does not apply to activities carried out in or adjacent to the following watercourses or portions of watercourses:

1.
The Detroit River.

2.
The Niagara River.

3.
The St. Clair River.

4.
The St. Lawrence River.

5.
The portion of the main channel of the Sydenham River from the downstream edge of the bridge on Tupperville Road within the Municipality of Chatham-Kent extending upstream to the upstream edge of the bridge on County Road 77/Murphy Drive within the Township of Adelaide-Metcalfe.

6.
The portion of the main channel of the Ausable River from the downstream edge of the bridge on Bog Line/Parkhill Drive/County Road 18 within the Municipality of Lambton Shores to the upstream edge of the bridge on Crediton Road/County Road 10 within the Municipality of South Huron. 

(4)  Clause 9 (1) (a) and subsection 10 (1) of the Act do not apply to a person who is engaged in an activity described in subsection (1) and who, in the course of carrying out the activity, kills, harms, harasses, captures or takes a member of a species listed in the Schedule to this section, or damages or destroys the habitat of such a species, if the person satisfies the conditions set out in subsection (6).

(5)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to the possession or transport of a member of a species if,

(a)
pursuant to subsection (4), clause 9 (1) (a) of the Act did not apply with respect to the member of the species; or

(b)
the possession or transport of the member of the species is necessary in order to satisfy the conditions set out in subsection (6).

(6)  The following are the conditions that a person who carries out an activity described in subsection (1) must satisfy for the purposes of subsection (4):

1.
Before commencing the activity, the person must,

i.
give the Minister notice of the activity by submitting a notice of activity form available on the Registry to the Minister through the Registry, and

ii.
prepare in accordance with subsection (7) a mitigation plan that meets the requirements of subsection (8).

2.
The person must ensure that the notice of activity includes,

i.
a description of the activity,

ii.
the proposed start and end dates of the activity and the location at which it will be carried out, and

iii.
the name of every species referred to in the Schedule to this section that will likely be affected by the activity.

3.
The person must follow the requirements of section 23.3 with respect to the completion of the notice of activity form, the keeping of records relating to the notice of activity form and the updating of the information on the Registry.

4.
While carrying out the activity, the person must,

i.
comply with all the requirements of the mitigation plan, including the requirements that relate to the action that the person must complete under paragraph 8 in order to provide a benefit to the species identified in the notice of activity form, and

ii.
ensure that reasonable steps are taken to minimize the adverse effects of the activity on the species identified in the notice of activity form, including the steps described in subsection (9) and such other steps as may be described in the mitigation plan.

5.
After the plan is prepared, the person must,

i.
retain a copy of the mitigation plan for at least five years after the activity is completed, and

ii.
provide a copy of the mitigation plan to the Ministry within 14 days of receiving a request for it.  

6.
While carrying out the activity and for a period of five years following the completion of the activity, the person shall monitor the effectiveness of,

i.
the steps taken under subparagraph 4 ii to minimize the adverse effects of the activity on each species identified in the notice of activity form, and

ii.
the action completed under paragraph 8 to benefit each species identified in the notice of activity form. 

7.
While the person is carrying out the activity and carrying out the monitoring requirements of paragraph 6, the person must create and maintain a monitoring record and the person must,

i.
retain the record for at least five years after the activity is completed, and

ii.
provide a copy of the record to the Ministry within 14 days of receiving a request for it.

8.
Subject to subsection (12), within one year of the completion of the activity, the person must complete one of the actions described in subsection (11) in order to provide a benefit to each species identified in the notice of activity form and the action must be carried out in an area that would benefit the species.

9.
If the person or an employee or agent of the person observes a species identified in the notice of activity form in the course of carrying out the activity, the person must ensure that, within three months of the observation, the Natural Heritage Information Centre Rare Species Reporting Form available on the Ministry website is completed, detailing the species and number of individual members that were observed, the date and location of observation and any other information requested on the form.

(7)  A mitigation plan shall be prepared and updated by one or more persons with expertise in relation to every species that is the subject of the plan, using the best available information on steps that may help minimize or avoid adverse effects on the species, which includes consideration of information obtained from the Ministry, aboriginal traditional knowledge and community knowledge if it is reasonably available.

(8)  A mitigation plan shall include the following information:

1.
The name and contact information of the person who is proposing to carry out an activity described in subsection (1). 

2.
A map indicating the geographic location of the property on which the activity will occur and the names and location of all watercourses on the property.

3.
With respect to the activity that the person proposes to carry out,

i.
a description of the activity,

ii.
the proposed start and completion dates of the activity, and

iii.
a description of all of the stages of the activity and a timeline for the stages.

4.
A list of species referred to in the Schedule to this section that may be affected by the activity and,

i.
a description of the survey methodology used or the records reviewed to determine if a species referred to in the Schedule to this section could be affected by the activity, and

ii.
a description of how the activity may affect the species or its habitat, including a list of any works to be carried out in or adjacent to the habitat of the species, such as works involving water crossings, structures, or any other works that may affect the species or its habitat.

5.
Detailed plans on the steps the person shall take during the activity to minimize the adverse effects on the species, including,

i.
details of the steps described in subsection (9), including the specific dates, locations and methods applicable to each step, 

ii.
the times during the year at which a species identified under paragraph 4 is likely to be carrying out a life process related to reproduction or rearing and at which activities should not be carried out in the habitat of a species,

iii.
details of the steps the person must take in accordance with paragraph 2 of subsection (9) to isolate the work area and relocate a species identified under paragraph 4, including the coordinates of the relocation area, and   

iv.
details of the steps the person must take to restore substrate and riparian areas that are damaged during the activity in accordance with paragraph 13 of subsection (9).

6.
A description of the steps the person must take in accordance with subsection (10) to monitor the effectiveness of,

i.
the actions taken to minimize the adverse effects of the activity on the species, and 

ii.
the action completed under paragraph 8 of subsection (6) to benefit the species identified in the notice of activity form. 

7.
With respect to an action described under paragraph 8 of subsection (6) that will be completed to benefit the species identified in the notice of activity form, reports or other evidence that the action will meet the requirements of one of the paragraphs of subsection (11), such as studies or evidence of the conditions of the area before the beneficial action was undertaken.  

8.
Details of the action that will be completed under paragraph 8 of subsection (6) to benefit the species identified in the notice of activity form, including the dates, locations at which the action will be completed and the methods that will be employed to carry it out.

(9)  The following are the steps that a person must take to minimize the adverse effects of the activity described in the notice of activity form on the species identified in the form:

1.
The person must not carry out any part of the activity that is likely to kill, harm or harass a member of the species or damage or destroy the habitat of the species while the species is likely to be carrying out a life process related to reproduction, including rearing.  

2.
The person must isolate the work area within the watercourse in a manner that prevents members of the species from entering the work area, and must relocate any fishes or mussels from within the work area to suitable habitat for the species.

3.
If the activity will take place in the habitat of a mussel species referred to in the Schedule to this section, any relocation of mussels must be carried out in accordance with the requirements for mussel relocation described in the document entitled “Protocol for the detection and relocation of freshwater mussel species at risk in Ontario-Great Lakes Area (OGLA)”, dated 2008, a Canadian Manuscript Report of Fisheries and Aquatic Sciences 2790, published by Fisheries and Oceans Canada and available on the Fisheries and Oceans Canada website.  

4.
No vehicles or machinery may enter the watercourse at any time, except in an area of the watercourse in which the species have been isolated and from which they have been relocated in accordance with paragraph 2, and after the area has been de-watered. 

5.
The flow of the watercourse that is redirected around the work area must be maintained to ensure that water quantity and quality is not affected downstream of the activity. 

6.
If the activity involves the maintenance, repair, modification, expansion or replacement of an open-bottom culvert, the culvert must remain as an open-bottom culvert or may be converted to a clear span bridge. 

7.
If the activity involves the construction, maintenance, repair, modification, or expansion of a pipeline or conduit under the watercourse,  

i.
the activity must not take place in an area that a fish species uses to carry out a life process related to reproduction, including rearing,

ii.
the activity must be conducted using trenchless techniques, which must be applied at a minimum of two metres below the bed of the watercourse,

iii.
no part of the activity may be conducted in the watercourse and there must be no damage to the watercourse bed or banks as a result of the activity,

iv.
bore pits for directional drilling must be located outside the floodplain and bore pits for other trenchless techniques must be located a minimum of five metres outside of the bankfull width, and must include the appropriate erosion and sediment controls, as set out in paragraph 11, and 

v.
a contingency plan, including an emergency response plan to deal with a failure of the trenchless techniques referred to in subparagraph ii, must be prepared and all necessary equipment and materials to implement the plan must be available on site until the activity is complete.  

8.
All construction equipment used for the purpose of carrying out the activity must be operated in a way that minimizes adverse effects on the habitat of the species and prevents deleterious substances from entering the watercourse.

9.
No machinery or equipment may be maintained or refuelled within 30 metres of the watercourse.

10.
Any equipment, stockpiled material or construction material must be stored a minimum distance of 30 metres from the habitat of the species and in a manner that prevents sediment or deleterious substances from entering the habitat of the species.  

11.
The person must establish and maintain sediment and erosion control measures, which must include installing and maintaining a double row of sediment control fencing consisting of a non-woven material with staked straw bales, to prevent sediment from entering any part of the watercourse.


12.
Any water that is laden with sediment that the person proposes to discharge must be filtered to remove the sediment before it enters any part of the watercourse.


13.
Riparian areas that are damaged during the activity must be restored to provide suitable conditions for the species, by stabilizing exposed soils and planting native non-invasive plants, as soon as possible after the area is damaged. 

14.
If the person discovers that steps described in paragraphs 1 to 13 or in the mitigation plan have not been effective in minimizing the adverse effects of the activity on the species or that the action completed to benefit the species under paragraph 8 of subsection (6) has not been effective, the person shall take such actions as are necessary to increase their effectiveness, including,

i.
adjusting the sediment and erosion control measures,

ii.
installing tree guards or wire mesh to protect trees or shrubs,

iii.
replacing dead plants, and

iv.
repairing areas that have suffered due to failed sediment and erosion control measures.

(10)  The monitoring required by paragraph 6 of subsection (6) must include,

(a)
daily inspections of the activity site while the activity and the action for the benefit of the species required under paragraph 8 of subsection (6) are being carried out; and

(b)
annual inspections of the activity site for a period of five years after the activity is completed.

(11)  For the purposes of paragraph 8 of subsection (6), the following are the actions that a person may complete in order to provide a benefit to the species identified in the notice of activity form:

1.
Remediation of an area of degraded riparian habitat to create the conditions that are required by the species adversely affected by the activity, which may include bank stabilization and riparian planting, if,

i.
the area is in a degraded state prior to the activity taking place, and 

ii.
the area of degraded riparian habitat is at least two times the size of the total area that is adversely affected by the activity, including the areas that are both in the watercourse and adjacent to the watercourse.

2.
Improvement of an existing storm water management facility, by planting native non-invasive plants that will shade the storm water management pond, in order to reduce the water temperature and improve the quality of water being discharged at the outlet of the facility and, in so doing, create the conditions that are required by the species adversely affected by the activity, if,

i.
the area is not adequately vegetated prior to the activity taking place, and 

ii.
the area planted is at least two times the size of the total area that is adversely affected by the activity, including the areas that are both in the watercourse and adjacent to the watercourse.

3.
Improvement of an existing storm water management facility, by installing a bottom draw outlet or a cooling trench to the facility, in order to reduce the temperature of water being discharged at the outlet of the facility and, in so doing, create the conditions that are required by the species adversely affected by the activity. 

4.
Remediation of an existing perched culvert to remove barriers to fish passage that exist in the watercourse and, in so doing, create the conditions that are required by the species adversely affected by the activity.  

(12)  The requirement in paragraph 8 of subsection (6) to complete an action described in subsection (11) in order to provide a benefit to the species identified in the notice of activity form does not apply if the activity identified in the notice of activity form is the replacement of a closed-bottom culvert with an open-bottom culvert or a clear span bridge.

(13)  The monitoring record required under paragraph 7 of subsection (6) shall,

(a)
document the data and information collected during monitoring conducted at the site, such as the effectiveness of erosion control measures and the growing progress of riparian plantings; 

(b)
evaluate and summarize the effectiveness of the steps taken by the person to minimize adverse effects of the activity on the species identified in the notice of activity form; 

(c)
evaluate and summarize the effectiveness of the action completed under paragraph 8 of subsection (6) in order to provide a benefit to the species identified in the notice of activity form, such as the effectiveness of bank stabilization measures or the growing progress of riparian plantings;

(d)
document details of any encounters with members of the species identified in the notice of activity form; and

(e)
describe any measures that were followed during the course of carrying out the activity described in the notice of activity form or of the action that was completed under paragraph 8 of subsection (6) to increase the effectiveness of the steps taken to minimize the adverse effects of the activity or the effectiveness of the action completed under paragraph 8 of subsection (6).  

(14)  In this section,
“bankfull width” means the width of a watercourse at the point where the water begins to leave the channel and move into the floodplain. 
Schedule
Species To which section applies


1.
The following species of mussels listed as endangered or threatened on the Species at Risk in Ontario List:

i.
Eastern Pondmussel.

ii.
Fawnsfoot.

iii.
Hickorynut.

iv.
Kidneyshell.

v.
Rayed Bean.

vi.
Round Pigtoe.

vii.
Salamander Mussel.

viii.
Snuffbox.

ix.
Mapleleaf Mussel.

x.
Rainbow Mussel.

xi.
Wavy-rayed Lampmussel.

2.
The following species of fish listed as endangered or threatened on the Species at Risk in Ontario List:

i.
Eastern Sand Darter.

ii.
Pugnose Shiner.

iii.
Redside Dace.

iv.
Black Redhorse.

v.
Channel Darter.

vi.
Cutlip Minnow.

vii.
Silver Shiner.

viii.
Spotted Gar.
Barn swallow


23.5  (1)  In this section,
“barn swallow active season” means the period of each year when barn swallow carry out life processes relating to breeding, nesting and rearing, and that begins around the beginning of May and ends around the end of August, the exact dates varying according to the area of the Province in which the barn swallow are located and the climate conditions of each year; (“saison active de l’hirondelle rustique”)
“nest cup” means a container, receptacle or vessel that may be used as a nest by barn swallow. (“nid artificiel”)

(2)  Clause 9 (1) (a) and subsection 10 (1) of the Act do not apply to a person who harms or harasses a barn swallow, or who damages or destroys its habitat, while carrying out the maintenance, repair, modification, replacement or demolition of a building or structure that provides barn swallow habitat, if the person satisfies the conditions set out in subsections (3) to (12).

(3)  The following are the conditions that a person who carries on an activity described in subsection (2) must satisfy for the purposes of subsection (2):

1.
Before commencing the activity, the person must,

i.
give the Minister notice of the activity by submitting a notice of activity form available on the Registry to the Minister through the Registry, 

ii.
ensure that the notice includes,

A.
a description of the activity,

B.
the proposed start and end dates for the activity, 

C.
the location of the building or structure that will be the object of the activity, and

D.
notice of the fact that the activity will impact barn swallow habitat,

iii.
prepare a barn swallow mitigation and restoration record in accordance with subsection (4).

2.
The person must follow the requirements of section 23.3 with respect to the completion of the notice of activity form referred to in subparagraph 1 i, the keeping of records relating to the notice of activity form and the updating of the information on the Registry.

3.
Before, during and after carrying out the activity described in subsection (2), the person must,

i.
follow the steps set out in subsections (5) to (9) to minimize the adverse effects of the activity on barn swallow and its habitat, and

ii.
update the barn swallow mitigation and restoration record to include the steps referred to in subparagraph i.

4.
The person must carry out the monitoring and record keeping activities described in subsections (10) to (12).

5.
Every year that the person is required to monitor barn swallow habitat under subsection (10), the person must notify the Ministry of barn swallow observed during the monitoring by completing, within three months following the completion of the monitoring, the Natural Heritage Information Centre Rare Species Reporting Form available on the Ministry website detailing the species, number of barn swallows, the date and location of observation and any other information requested on that form.   

(4)  A barn swallow mitigation and restoration record referred to in subparagraph 1 iii of subsection (3) shall, when first prepared, include the following information:

1.
The name and contact information of the person who is proposing to carry out an activity described in subsection (2).

2. 
A description of the activity the person proposes to carry out, including the proposed start and completion dates.  

3.
A description of the building or structure that is the object of the activity. 

4.
The number, location, and description of barn swallow nests located on the building or structure, and the amount of area suitable for nesting that the building or structure provides.

(5)  The following are the measures a person who proposes to carry out an activity described in subsection (2) must follow to minimize the adverse effects of the activity on barn swallow and its habitat:

1.
If any part of the activity is to be carried out during the barn swallow active season, the person must ensure that barn swallow are excluded from any part of the building or structure that is the object of the activity by doing the following before the barn swallow active season begins:

i.
removing from the building or structure any existing barn swallow nests that may be impacted by the activity, and

ii.
installing tarps and netting or taking other such measures to prevent barn swallow from accessing any part of the building or structure that is the object of the activity.

2.
If, despite following the measures described in paragraph 1, barn swallow enter the building or structure to establish nests, any part of the activity that would harm or harass barn swallow while nesting must be suspended until the end of the barn swallow active season.

3.
If, as a result of carrying out the activity or the requirements of paragraph 1, barn swallow nests on a building or structure will be removed, damaged or destroyed, the person must create habitat for barn swallow as follows:

i.
for each nest that was removed, damaged or destroyed, the person must substitute one nest cup,

ii.
the substitute nest cup must be installed,

A.
in the building or structure that was the object of the activity and in any area of the building or structure that continues to provide conditions that are suitable for barn swallow nesting,

B.
in any building or structure that exists within one kilometre of the building or structure that was the object of the activity if it provides conditions that are suitable for barn swallow nesting, or

C.

in any building or structure that the person constructs within one kilometre of the building or structure that was the object of the activity, that meets the requirements of subsection (8),

iii.
the substitute nest cup must be installed within the time period set out in subsection (6).

4.
The person must create habitat for barn swallow in accordance with subsections (7), (8) and (9) and within the time period set out in subsection (6) if, as a result of carrying out the activity, a building or structure that provides barn swallow habitat,

i.
will be destroyed, or

ii.
will be altered so that it no longer provides suitable conditions for barn swallow nesting or provides a smaller area for barn swallow nesting.

5.
The person must maintain a building or structure constructed or modified under paragraph 4 for a period of three years after the habitat is created.

(6)  A person who proposes to carry out an activity described in subsection (2) must create habitat for barn swallow under paragraph 3 or 4 of subsection (5) within one of the following time frames:

1.
If the activity will begin outside of the barn swallow active season, before the beginning of the next barn swallow active season.

2.
If the activity will begin during the barn swallow active season, before the beginning of that barn swallow active season. 

(7)  A person who is required to create habitat for barn swallow under paragraph 4 of subsection (5) must do so,

(a)
in one of the following ways:

(i)
by constructing one or more structures that meet the requirements of subsection (8), or

(ii)
by modifying one or more existing buildings or structures that do not provide habitat for barn swallow so that they meet the requirements of subsection (8); and

(b)
in a location that is within one kilometre of the building or structure that will be the object of the activity described in subsection (2) and within 500 metres of an area that provides suitable foraging conditions for barn swallow and that is accessible to barn swallow.

(8)  A building or structure constructed or modified under clause (7) (a) must provide suitable conditions for barn swallow nesting and must,

(a)
provide horizontal ledges or rough vertical surfaces with a sheltered overhang;

(b)
provide surface areas suitable for nest attachment at a height that minimizes disturbances to barn swallow and in a location that minimizes predation;

(c)
allow barn swallow to freely enter and exit nests; 

(d)
provide suitable area to accommodate appropriate spacing between nests; and

(e)
be structurally sound and capable of providing habitat for barn swallow on a long term basis.

(9)  The amount of habitat provided by a building or structure constructed or modified under clause (7) (a) must be greater than the amount of habitat that was lost in the building or structure that was the object of the activity described in subsection (2).

(10)  For a period of three years after a person has created habitat for barn swallow under paragraph 3 or 4 of subsection (5), the person shall monitor the use of the habitat by barn swallow during the barn swallow active season of each year and shall record information collected during monitoring, including the following information:

1.
The number, description and location of new nests created by barn swallow. 

2.
An estimate of the number of barn swallow using the building or structure.

(11)  A person who carries out an activity described in subsection (2) shall retain the barn swallow mitigation and restoration record created under subsection (4) for a period of two years after the monitoring required under subsection (10) is completed and shall update the record from time to time to include the following information:

1.
A description of the steps followed by the person in accordance with subsection (5) to minimize the adverse effects of the activity on barn swallow and its habitat, including details of,

i.
nest cups installed on buildings or structures in accordance with paragraph 3 of subsection (5), and

ii.
buildings or structures constructed or modified in accordance with paragraph 4 of subsection (5), the amount of nesting area created in the buildings or structures and their location.

2.
The information recorded during monitoring activities described in subsection (10).

3.
Any change to the information included in the record under subsection (4).

(12)  A person who carries out an activity described in subsection (2) shall provide a copy of the barn swallow mitigation and restoration record to the Ministry within 14 days of receiving a request for it.
Bobolink, eastern meadowlark 


23.6  (1)  This section applies with respect to any activity to develop land, such as the construction of buildings, structures, roads or other infrastructure and the excavation and landscaping of land, in an area that is the habitat of bobolink or eastern meadowlark, but does not apply to an activity to which section 23.2 applies.

(2)  Clause 9 (1) (a) and subsection 10 (1) of the Act do not apply to a person who, while carrying out an activity described in subsection (1), kills, harms, harasses, captures or takes a bobolink or an eastern meadowlark, or damages or destroys its habitat, if,

(a)
the size of the area of habitat of bobolink or eastern meadowlark that is damaged or destroyed by the activity is equal to or less than 30 hectares; and

(b)
the person satisfies all of the conditions set out in subsection (4).

(3)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to the possession or transport of a bobolink or an eastern meadowlark if, pursuant to subsection (2), clause 9 (1) (a) of the Act did not apply with respect to the bobolink or eastern meadowlark.

(4)  The following are the conditions that a person who carries out an activity described in subsection (1) must satisfy for the purposes of clause (2) (b):  

1.
Before commencing the activity, the person must,

i.
give the Minister notice of the activity by submitting a notice of activity form available on the Registry to the Minister through the Registry, 

ii.
prepare a habitat management plan in accordance with subsections (5) and (6), and

iii.
give the Minister a written undertaking to continue, after the end of the five-year period referred to in paragraph 7, to manage any habitat created or enhanced in accordance with paragraph 6 by carrying out the measures described in subsection (9) until the earlier of,

A.
the end of the 20-year period that follows the creation or enhancement of the habitat under paragraph 6, or

B.
if the area of habitat that was destroyed by the activity is eventually returned to a suitable state to be used by bobolink or eastern meadowlark, the day on which the area reaches that state.

2.
The person must ensure that the notice of activity form submitted under subparagraph 1 i includes,

i.
a description of the activity,

ii.
the proposed start and end dates of the activity and the area in which it will be carried out, and

iii.
an indication as to whether the activity will be carried out on land that is habitat for bobolink, for eastern meadowlark, or for both, as the case may be.

3.
The person must follow the requirements of section 23.3 with respect to the completion of the notice of activity form, the keeping of records relating to the notice of activity form and the updating of the information on the Registry.

4.
Once a habitat management plan is prepared under subparagraph 1 ii, the person must,

i.
comply with any provisions in the habitat management plan with respect to the manner in which,

A.
the activity should be carried out, and

B.
the habitat for bobolink or eastern meadowlark referred to in paragraph 6 should be created or enhanced, as the case may be, and managed,

ii.
retain a copy of the habitat management plan for at least five years after the activity is complete, and

iii.
provide a copy of the habitat management plan to the Ministry within 14 days of receiving a request for it.

5.
While carrying out the activity, the person must,

i.
not perform any part of the activity that is likely to damage or destroy the habitat of bobolink or eastern meadowlark or kill, harm or harass bobolink or eastern meadowlark, between May 1 and July 31 of any year, and

ii.
take reasonable steps to minimize adverse effects of the activity on bobolink and eastern meadowlark, including, if applicable, routing access roads along existing fencerows or hedgerows if possible.

6.
The person must either create new habitat for bobolink or eastern meadowlark or enhance an already existing habitat for bobolink or eastern meadowlark as follows:

i.
the area of the new or enhanced habitat must,

A.
be located outside of the area where the activity is carried out but within the same ecoregion as that area or in an ecoregion that is adjacent to that area, and

B.
meet the requirements of subsection (7) with respect to its size and dimensions, 

ii.
within 12 months after the day the activity described in subsection (1) is commenced, the work of creating or enhancing the habitat must be completed in a manner that ensures that the habitat meets the requirements of subsection (8) with respect to the types of vegetation it provides. 

7.
For five years after habitat is created or enhanced in accordance with paragraph 6, the person must do the following annually:

i.
manage the habitat by carrying out the measures described in subsection (9), and

ii.
monitor the area in which the habitat was created or enhanced by conducting at least three surveys every year at a time when bobolink or eastern meadowlark are likely to be present, to determine if the species are in fact present and, if so, to assess fledgling success.

8.
The person must prepare and maintain a record in respect of the activity and the habitat created or enhanced under paragraph 6 and ensure that the record meets the requirements of subsection (10) and the person must,

i.
retain the record until December 31 of the final year of the five-year period during which the person must manage and monitor the new or enhanced habitat, and

ii.
provide a copy of the record to the Ministry within 14 days of receiving a request for it.

(5)  A habitat management plan shall be prepared by a person with expertise in relation to bobolink or eastern meadowlark, or both, as the case may be.

(6)  A habitat management plan shall include the following information:

1.
The name and contact information of the person on whose behalf the activity described in subsection (1) is being carried out.

2.
With respect to the area of bobolink or eastern meadowlark habitat that is likely to be damaged or destroyed by the activity described in subsection (1), 

i.
a description of the area’s location, including a detailed map, 

ii.
the ecoregion in which the area is located, and 

iii.
the size of the area in hectares.

3.
With respect to the activity described in subsection (1) that the person proposes to carry out,

i.
a description of the activity, and 

ii.
the proposed start date of the activity, 

4.
With respect to the area intended as new or enhanced habitat under paragraph 6 of subsection (4), 

i.
a description of the area’s location, including a detailed map,

ii.
the ecoregion in which the area is located,

iii.
the size of the area in hectares,

iv.
the composition of the soils covering the area, and

v.
the percentage of the area covered by grass species at the time the habitat management plan is prepared.

5.
A description of how the area intended as new or enhanced habitat under paragraph 6 of subsection (4) will be created or enhanced and managed for eastern meadowlark or bobolink, including, 

i.
a description of the areas to be seeded, and of the composition of the seed mixture such as the species and their relative percentage within the seed mixture, 

ii.
phasing and times of the year for site preparation, planting, seeding, tending and maintenance, and 

iii. 
a description of the practices that will be undertaken for site preparation, planting, seeding, tending and maintenance, including the requirements set out in subsections (8) and (9). 

(7)  An area that will be converted into new or enhanced habitat for bobolink or eastern meadowlark must meet the following requirements as to its size and dimensions:

1.
The area must be larger than the area of the habitat for bobolink or eastern meadowlark that is damaged or destroyed by the activity.

2.
The area may be made up of separate parcels of land, but the minimum size of any individual parcel must be no less than four hectares. 

3.
No portion of the area shall be less than 200 metres in width.  

(8)  Habitat for bobolink or eastern meadowlark that has been created or enhanced under paragraph 6 of subsection (4) must meet the following requirements with respect to the types of vegetation it provides:

1.
A minimum of 60 to 80 per cent of the habitat must be covered with at least three different grass species and any remaining part of the habitat that is not covered with grass species must be covered with forbs or legumes.

2.
Among the grass species referred to in paragraph 1, at least one must grow greater than 50 centimetres high under normal growing conditions.   

(9)  The following are the requirements to manage habitat for bobolink or eastern meadowlark that has been created or enhanced under paragraph 6 of subsection (4):

1.
The area shall not be harvested, mowed or cut between April 1 and July 31 of any year.

2.
If the habitat is used for pasture, grazing farm animals must be excluded from at least 50 per cent of the habitat from April 1 until July 31 of each year.  

3.
In each of the five years following the creation or enhancement of the habitat, take such actions as are necessary to maintain the grass species, forbs and legumes in the area in the proportions described in paragraph 1 of subsection (8) and remove woody vegetation and invasive species.   

(10)  The record required under paragraph 8 of subsection (4) shall,

(a)
document the steps taken by the person under subparagraph 5 ii of subsection (4) to minimize adverse effects of the activity described in subsection (1) on bobolink or eastern meadowlark;

(b)
document the steps taken by the person to create or enhance habitat under paragraph 6 of subsection (4) and to manage that habitat under subparagraph 7 i of subsection (4); 

(c)
include photographs of the area created or enhanced as habitat under paragraph 6 of subsection (4) that show the area prior to and after the habitat is created or enhanced; 

(d)
include data and information collected during monitoring under subparagraph 7 ii of subsection (4); and 

(e)
include details of any encounters with the species. 
Butternut


23.7  (1)  In this section,
“butternut health assessor” means a person or member of a class of persons designated by the Minister for the purpose of assessing whether, and the extent to which, butternut trees are affected by butternut canker; (“évaluateur de la santé des noyers cendrés”)
“seed zone” means a seed zone identified in the document entitled “Southern Ontario Tree Seed Zone Atlas” that is published by the Ministry of Natural Resources, dated 2011, as amended from time to time, and that is available to the public at the Ministry’s district offices, at the Ministry’s corporate library in Peterborough or on the Ministry’s website. (“zone de semences”)

(2)  The following classes of butternut trees are established for the purposes of this section:

1.
Category 1 tree — the butternut tree is affected by butternut canker to such an advanced degree that retaining the tree would not support the protection or recovery of butternut trees in the area in which the tree is located.

2.
Category 2 tree — the butternut tree is not affected by butternut canker or the butternut tree is affected by butternut canker but the degree to which it is affected is not too advanced and retaining the tree could support the protection or recovery of butternut trees in the area in which the tree is located.

3.
Category 3 tree — the butternut tree may be useful in determining sources of resistance to butternut canker.

(3)  This section does not apply to a butternut tree if a butternut health assessor has conducted an assessment of the tree in accordance with the practices and requirements referred to in subparagraph 1 ii of subsection (4) and determined that the tree is a category 3 tree.

(4)  Subject to subsection (5), clause 9 (1) (a) of the Act does not apply to a person who kills, harms or takes butternut trees if the following conditions are satisfied:  

1.
The following events must be completed at least 30 days before the person kills, harms or takes the butternut trees, 

i.
the person must request a butternut health assessor to conduct an assessment of the health of the butternut trees,

ii.
the butternut health assessor must conduct an assessment of the health of the butternut trees in accordance with the practices and requirements for such assessments set out in the document entitled “Butternut Assessment Guidelines: Assessment of Butternut Tree Health for the Purposes of the Endangered Species Act, 2007”, published by the Ministry of Natural Resources, dated May 2011, as amended from time to time, and available to the public on the Ministry’s website,

iii.
the butternut health assessor must provide a written report in respect of the butternut trees that is completed in accordance with the guidelines set out in the document referred to in subparagraph ii and that meets the requirements of subsection (6), 

iv.
the person must give the butternut health assessor’s report to the district manager of the Ministry for the district in which the butternut trees are located.

2.
The butternut health assessor’s report must indicate that, in the opinion of the butternut health assessor, the butternut trees are either category 1 trees or category 2 trees and are not category 3 trees.

3.
During the 30-day period that follows the day the person gives the report of the butternut health assessor to a district manager, the person must give permission to enter the property on which the trees are located for the purpose of examining the trees to the district manager or any employee of the Ministry who request the permission to do so.

4.
If the butternut health assessor’s report indicates that one or more of the butternut trees are category 2 trees, the person must satisfy the following additional conditions with respect to those trees after the 30-day period described in paragraph 3 has elapsed:

i.
before killing, harming or taking the category 2 trees, the person must give the Minister notice of the activity by submitting a notice of butternut impact form available on the Registry to the Minister through the Registry,

ii.
the person must ensure that the notice of butternut impact form includes,

A.
the number of category 2 trees that the person proposes to kill, harm or take, 

B.
whether the category 2 trees will be killed, harmed or taken,

C.
the location of each category 2 tree and the diameter of each tree at breast height, and

D.
the date and report number of the butternut health assessor’s report prepared in respect of the butternut trees in question, 

iii.
the person must follow the requirements of subsections (7) and (8) with respect to the completion of the notice of butternut impact form, the keeping of records relating to the notice of butternut impact form and the updating of the information on the Registry, and

iv.
the person must comply with the requirements set out in subsection (10) for planting seedlings to replace butternut trees that are killed, harmed or taken and for monitoring and tending to those seedlings, and keeping records in relation to the seedlings.

(5)  The exemption from clause 9 (1) (a) of the Act provided in subsection (4) is subject to the following limitations:

1.
If the report of a butternut health assessor identifies more than 10 butternut trees as category 2 trees among the butternut trees that a person proposes to kill, harm or take, the exemption shall not apply with respect to more than 10 such trees. 

2.
The exemption shall not apply if,

i.
the person has previously been exempted, pursuant to subsection (4), from clause 9 (1) (a) of the Act with respect to 10 butternut trees that were identified by a butternut health assessor as category 2 trees,

ii.
the butternut trees that the person is proposing to kill, harm or take are located in the same area as the 10 butternut trees with respect to which the person was previously exempted from clause 9 (1) (a) of the Act, or in an area situated in close proximity to that area, and

iii.
the reasons for which the person is proposing to kill, harm or take butternut trees are the same as, or similar to, the reasons for which the person previously killed, harmed or took butternut trees.

(6)  A butternut health assessor’s report shall, for each butternut tree that a person is proposing to kill, harm or take, 

(a)
identify the precise location of the tree;

(b)
set out the diameter of the tree at breast height or indicate that the tree is shorter than breast height;

(c)
state whether, in the opinion of the butternut health assessor, the tree is affected by butternut canker, describe the extent of the canker and classify the tree as a category 1 or 2 tree depending on the extent of the butternut canker;

(d)
determine if, in the opinion of the butternut health assessor, the tree may be useful in determining sources of resistance to butternut canker and should be categorized as a category 3 tree; and

(e)
identify the reason the person is proposing to kill, harm or take the butternut tree, if known to the butternut health assessor.

(7)  Before submitting a notice of butternut impact form to the Minister, the person must ensure that,

(a)
all mandatory information requested on the form, including the person’s contact information, has been provided; and 

(b)
the information provided on the form is complete and accurate. 

(8)  After submitting a notice of butternut impact form to the Minister, the person must,

(a)
promptly upon obtaining from the Ministry confirmation that a notice of butternut impact form submitted through the Registry has been received by the Minister, make a record of the confirmation;

(b)
for as long as the activity is being carried out,

(i)
keep the record of the confirmation and, if applicable, ensure that a copy of the record is kept at the site where the activity is being carried out, and

(ii)
make the record of the confirmation available to the Ministry upon receiving a request for it; and

(c)
if there is a change in the contact information for the person who submitted the notice of butternut impact form, update the information on the Registry within 10 business days of the change.

(9)  A person who provides incomplete, false or misleading information on a notice of butternut impact form or when updating information on the Registry shall be deemed to have not submitted the notice of butternut impact form.

(10)  A person who kills, harms or takes one or more butternut trees that are category 2 trees and who, pursuant to subsection (4), is exempt from clause 9 (1) (a) of the Act shall comply with the following requirements:

1.
For each tree that is killed or taken, the person shall plant butternut seedlings in accordance with the following rules:

i.
at least two butternut seedlings, if the tree that is killed or taken is described in the butternut health assessor’s report as shorter than breast height or less than three centimetres in diameter at breast height,

ii.
at least five butternut seedlings, if the tree that is killed or taken is described in the butternut health assessor’s report as at least three centimetres but less than 15 centimetres in diameter at breast height, and

iii.
at least 20 butternut seedlings, if the tree that is killed or taken is described in the butternut health assessor’s report as 15 centimetres or greater in diameter at breast height.

2.
For each tree that is harmed, the person shall plant butternut seedlings in accordance with the following rules:

i.
at least one butternut seedling, if the tree that is harmed is described in the butternut health assessor’s report as shorter than breast height or less than three centimetres in diameter at breast height,

ii.
at least three butternut seedlings, if the tree that is harmed is described in the butternut health assessor’s report as at least three centimetres but less than 15 centimetres in diameter at breast height, and

iii.
at least 10 butternut seedlings, if the tree that is harmed is described in the butternut health assessor’s report as 15 centimetres or greater in diameter at breast height.

3.
Every butternut seedling that is planted must have been grown from seed that originated from the seed zone in which it is planted.

4.
All butternut seedlings must be planted within three years of the person submitting the relevant notice of butternut impact form under subparagraph 4 i of subsection (4). 

5.
Butternut seedlings must be planted in an area with the following characteristics:

i.
the soil must be greater than one metre deep, moist but well-drained and have a fine to medium texture with a recognizable organic layer and with a pH ranging from 6.8 to 7.2, and

ii.
the area must provide full sunlight conditions to the butternut seedlings.

6.
In order to avoid a monoculture of butternut, the person shall plant deciduous trees and shrubs that are not butternut seedlings and that are native to the area in which the seedlings are planted in such numbers to ensure that there are an equal number of butternut trees and other native Ontario species in the area.

7.
Every butternut seedling and companion tree or shrub referred to in paragraph 6 must be planted either between March 1 and May 15 or between September 20 and October 30 of any year, except for a butternut seedling or companion tree or shrub that was grown in a container which may be planted between May 16 and May 25 of any year.

8.
No more than 200 butternut seedlings shall be planted in a hectare.

9.
Butternut seedlings must be planted at least,

i.
three metres from other planted butternut seedlings,

ii.
two metres from other trees or shrubs that are likely to be the same height or shorter than the butternut tree at full growth,

iii.
four metres from other trees or shrubs that are likely to be taller than the butternut tree at full growth,

iv.
15 metres from the canopy drip line of trees that are greater than four metres in heights at the time of planting, and

v.
100 metres from a highway consisting of two or more lanes in either direction.

10.
Every butternut seedling that is planted under this subsection must be monitored once annually between May 15 and September 20 for two years after it is planted to assess the health of the tree and its habitat conditions. 

11.
In order to ensure the good growth and health of the butternut tree, every butternut seedling that is planted under this subsection must be tended to in accordance with the following rules:

i.
tending activities shall take place once a week from May 15 to September 20 during the first growing season after the butternut seedling is planted,

ii.
tending activities during the first growing season after the butternut seedling is planted will include,

A.
maintenance of tree guards to protect the lower stem from rodents, 

B.
vegetation control 60 centimetres around the base of the tree until the tree is above the herbaceous vegetation, and

C.
watering during drought or low rainfall periods, and

iii.
tending activities shall take place during the second growing season after the butternut seedling is planted as required to ensure that,

A.
vegetation is controlled 60 centimetres around the base of the tree until the tree is above the herbaceous vegetation, and

B.
the tree is watered during drought or low rainfall periods.

12.
The person must plant a butternut seedling to replace any butternut seedling planted under this subsection that dies within two years of the planting of the seedling and must do so in accordance with the planting requirements of this subsection.

13.
For each butternut seedling planted under this subsection, the person must maintain a record of the planting, monitoring and tending activities required under this subsection, which record shall include,

i.
the date the butternut seedling was planted,

ii.
the date of each time a person attended to monitor or tend to the butternut tree,

iii.
a description of every monitoring and tending activity,

iv.
an assessment of the health status of the butternut seedling every time it is monitored or tended to to indicate if its health is good, poor or whether it is dead, and

v.
whether the butternut tree shows evidence of butternut canker and, if so, a description of the extent to which the tree is affected by butternut canker.

14.
Within 14 days of receiving a request from the Ministry, the person shall provide the record maintained under paragraph 13.

(11)  Clause 9 (1) (a) of the Act does not apply to a person who kills, harms or takes a butternut tree that was cultivated if the person is the owner or occupier of the land on which the tree is located or is acting on behalf of the owner or occupier of such land. 

(12)  The exemption from clause 9 (1) (a) of the Act provided under subsection (11) does not apply in respect of a butternut tree that was cultivated as a result of the requirements for an exemption under subsection (4) or of a condition of a permit issued under section 17 of the Act.

(13)  Clause 9 (1) (b) of the Act does not apply with respect to butternut.

(14)  Subsection 10 (1) of the Act does not apply with respect to the damage or destruction of the habitat of a butternut tree that occurs when a person kills, harms or takes a butternut tree if the person is exempt from clause 9 (1) (a) of the Act pursuant to an exemption under subsection (4) or (12).

(15)  Subsection 9 (1) of the Act does not apply to nuts from a butternut tree.

(16)  Section 12 of this Regulation does not apply to the commercial cultivation of butternut trees.
Chimney swift


23.8  (1)  In this section,
“chimney swift active season” means the period of each year when chimney swift carry out life processes relating to breeding, nesting and rearing, and that begins around the end of April and ends around the middle of October, the exact dates varying according to the area of the Province in which the chimney swift are located and the climate conditions of each year. 

(2)  Clause 9 (1) (a) and subsection 10 (1) of the Act do not apply to a person who harms or harasses a chimney swift, or who damages or destroys its habitat, while carrying out the maintenance, repair, modification, replacement or demolition of a chimney that provides chimney swift habitat, if the person satisfies the conditions set out in subsections (3) to (11).

(3)  The conditions that a person must satisfy for the purposes of subsection (2) are as follows:

1.
Before commencing an activity described in subsection (2), the person must,

i.
give the Minister notice of the activity by submitting a notice of activity form available on the Registry to the Minister through the Registry,

ii.
ensure that the notice includes,

A.
a description of the activity,

B.
the proposed start and end dates for the activity,

C.
the location of the chimney that will be the object of the activity, and

D.
notice of the fact that the activity will impact chimney swift,

iii.
prepare a chimney swift mitigation and restoration record in accordance with subsection (4).

2.
The person must follow the requirements of section 23.3 with respect to the completion of the notice of activity form referred to in subparagraph 1 i, the keeping of records relating to the notice of activity form and the updating of the information on the Registry.

3.
Before, during and after carrying out the activity described in subsection (2), the person must,

i.
follow the steps set out in subsections (5) to (7) to minimize the adverse effects of the activity on chimney swift and its habitat, and

ii.
update the chimney swift mitigation and restoration record to include the steps referred to in subparagraph i.

4.
The person must carry out the monitoring and record keeping activities described in subsections (8) to (11).

5.
Every year that the person is required to monitor chimney swift habitat under subsection (8), the person must notify the Ministry of chimney swift observed during monitoring by completing, within three months following the completion of the monitoring, the Natural Heritage Information Centre Rare Species Reporting Form available on the Ministry website detailing the species, number of chimney swifts, the date and location of observation and any other information requested on that form.

(4)  A chimney swift mitigation and restoration record referred to in subparagraph 1 iii of subsection (3) shall, when first prepared, include the following information:

1.
The name and contact information of the person who is proposing to carry out an activity described in subsection (2). 

2. 
A description of the activity the person proposes to carry out, including the proposed start and completion dates.  

3.
A description of the chimney that will be affected by the activity, including the height, internal square footage and material. 

4.
An estimation of the number of chimney swift using the chimney.

(5)  The following are the steps a person who proposes to carry out an activity described in subsection (2) must follow to minimize the adverse effects of the activity on chimney swift and its habitat:

1.
If any part of the activity is to be carried out during the chimney swift active season, the person must take measures, such as capping the chimney, to prevent chimney swift from accessing the chimney that will be affected by the activity both before and during the chimney swift active season.

2.
If, despite following the measures described in paragraph 1, chimney swift begin to use the chimney during their active season to nest, rest or roost, any part of the activity that would affect the chimney must be suspended until the end of the chimney swift active season.

3.
If, as a result of carrying out the activity, a chimney that provides habitat for chimney swift will be unavailable for chimney swift nesting, resting or roosting during the chimney swift active season, but will be available by the following chimney swift active season and will provide at least the same amount of suitable habitat for chimney swift at that time, the person must improve the conditions for chimney swift nesting, resting or roosting provided by the chimney by ensuring that the activity includes measures such as any of the following:

i.
increasing the height of the chimney,

ii.
installing a sun collar on the opening of the chimney, or

iii.
cutting back vegetation encroaching on the chimney’s opening.

4.
The person must create new habitat for chimney swift in accordance with subsection (6) if, as a result of carrying out the activity, a chimney that provides habitat for chimney swift,

i.
will be destroyed,

ii.
will be altered so that it no longer provides suitable conditions for chimney swift nesting, resting or roosting or provides a smaller area for chimney swift nesting, resting or roosting, or 

iii.
will be unavailable for chimney swift nesting, roosting or resting for more than one chimney swift active season.

5.
The person must maintain habitat created under paragraph 4 for a period of three years after the habitat is created.

(6)  If a person is required to create new habitat for chimney swift under paragraph 4 of subsection (5), the habitat must be created as follows:

1.
The habitat shall be created by either,

i.
constructing one or more new structures, which may or may not be chimneys, that provide appropriate conditions for chimney swift nesting, resting or roosting, or

ii.

modifying one or more existing structures which may or may not be chimneys,that do not currently provide habitat for chimney swift to provide appropriate conditions for chimney swift nesting, resting or roosting.

2.
The habitat must include features to attract chimney swift to the structure or to enhance the suitability of the structure for chimney swift, such as installing a sun collar at the opening of the chimney or planting native shrubs, trees or flowers to attract insects.

3.
The structure that is constructed or modified must be located within two kilometres of the chimney that will be affected by the activity described in subsection (2) and must be capable of providing habitat for more chimney swifts than the chimney that was affected by the activity.

4.
If a single structure is constructed or modified, the structure must be of a greater height and have greater internal square footage available to chimney swift than the chimney affected by the activity described in subsection (2), but must not be greater than one and a half times the size of the chimney affected by the activity.

5.
If more than one structure is constructed or modified, one of the structures must be of at least the same height and have at least the same internal square footage available to chimney swift as the chimney affected by the activity described in subsection (2).

6.
A structure must be constructed or modified so as to provide suitable conditions for chimney swift nesting, resting or roosting, including the following:

i.
the structure must have a temperature range that is suitable for chimney swift nesting, resting and roosting during the chimney swift active season,

ii.
the opening of the structure must be accessible for chimney swift to enter and exit,

iii.
the interior surface of the structure must be composed of unpainted, rough-textured material such as brick or cinder block appropriate for clinging and nest adherence,

iv.
the interior dimensions of the structure must be suitable for chimney swift nesting, resting or roosting,

v.
the height of the structure must be suitable for chimney swift nesting, resting or roosting having regard to the ground level, the roofline of associated structures and other structures or vegetation within reasonable proximity.

(7)  A person who proposes to carry out an activity described in subsection (2) and is required to create habitat for chimney swift under paragraph 4 of subsection (5) must do so within one of the following time frames:

1.
If the activity will begin outside of the chimney swift active season, before the beginning of the next chimney swift active season.

2.
If the activity will begin during the chimney swift active season, before the beginning of that chimney swift active season. 

(8)  After a person has created habitat for chimney swift under paragraph 4 of subsection (5), the person shall monitor the use of the habitat by chimney swift during the chimney swift active season for a period of years determined under subsection (9) and shall record information collected during monitoring, including the following information:

1.
An estimate of the number of chimney swift entering or exiting the structure.

2.
Evidence of chimney swift nesting in the structure. 

(9)  The number of years during which a person must monitor the effectiveness of habitat under subsection (8) shall be determined in accordance with the following rules:

1.
If chimney swift are observed and recorded entering and exiting the structure during the first three years of monitoring, the person is not required to conduct further monitoring after the end of the three-year period.

2.
If chimney swift are not observed and recorded entering and exiting the structure during the first three years of monitoring, the person shall continue to monitor the habitat until five years have passed after the creation of the habitat under paragraph 4 of subsection (5).

(10)  A person who carries out an activity described in subsection (2) shall retain the chimney swift mitigation and restoration record created under subsection (4) for a period of five years after the activity is completed and shall update the record from time to time to include the following information:

1.
A description of the steps followed by the person in accordance with subsection (5) to minimize the adverse effects of the activity on chimney swift and its habitat, including the location, square footage and description of the habitat created under paragraph 4 of subsection (5) or improved under paragraph 3 of subsection (5).

2.
The information recorded during monitoring activities described in subsection (8).

3.
Any change to the information included in the record under subsection (4).

(11)  A person who carries out an activity described in subsection (2) shall provide a copy of the chimney swift mitigation and restoration record to the Ministry within 14 days of receiving a request for it.
Drainage works


23.9  (1)  This section applies to a person who carries out one of the following activities in a drainage works or ditch that is the habitat of a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species:

1.
Improving or maintaining drainage works, if an agreement for the improvement or maintenance was filed under subsection 2 (2) of the Drainage Act.

2.
Improving, maintaining or repairing drainage works, if a report that applies to the drainage works was adopted under subsection 45 (1) of the Drainage Act or under subsection 3 (15) of that Act, as that subsection read on October 24, 2010.

3.
Maintaining a ditch constructed under The Ditches and Watercourses Act, being chapter 109 of the Revised Statutes of Ontario, 1960, in accordance with subsection 3 (18) of the Drainage Act. 

(2)  This section does not apply with respect to the following species, except in the circumstances described in subsection (3):

1.
Bogbean Buckmoth.

2.
Cherry Birch.

3.
False Hop Sedge.

4.
False Rue Anemone.

5.
Grey Fox.

6.
Heart-leaved Plantain.

7.
Pugnose Minnow.

8.
Scarlet Ammannia.

9.
Small-mouthed Salamander.

10.
Toothcup.

(3)  This section applies with respect to a species referred to in paragraphs 1 to 10 of subsection (2) if a person is carrying out an activity described in subsection (1) in an area that is the habitat of, or used by, the species and, 

(a)
before June 30, 2010, the person had entered into an agreement with the Minister under subsection 23 (2); 

(b)
the agreement applied specifically to the species and with respect to an activity described in subsection (1); and

(c)
the person submits a notice of drainage works form to the Minister in accordance with paragraph 1 of subsection (6) and complies with the other conditions set out in subsection (6).

(4)  Clause 9 (1) (a) and subsection 10 (1) of the Act do not apply to a person who, while carrying out an activity described in subsection (1), kills, harms, harasses, captures or takes a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species, or damages or destroys the habitat of such a species, if the person satisfies all of the conditions set out in subsection (6).

(5)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to the possession or transport of a member of a species if, 

(a)
pursuant to subsection (4), clause 9 (1) (a) of the Act did not apply with respect to the member of the species; or

(b)
the possession or transport of the member of the species is necessary in order to satisfy the conditions set out in subsection (6).

(6)  The following are the conditions that a person who carries on an activity described in subsection (1) must satisfy for the purposes of subsection (4):

1.
Before doing anything, in the course of carrying out an activity described in subsection (1), that is prohibited under clause 9 (1) (a) or subsection 10 (1) of the Act, the person must,

i.
submit a notice of drainage works form available on the Registry to the Minister through the Registry, thereby giving the Minister notice that,

A.
the person is responsible for the improvement, maintenance or repair of the drainage works or ditch, and

B.
as part of the improvement, maintenance or repair of the drainage works or ditch, an activity described in subsection (1) will be carried out at various times in the future in the drainage works or ditch that will likely affect one or more species listed on the Species at Risk in Ontario List as endangered or threatened species, and

ii.
subject to subsection (10), prepare in accordance with subsection (11) a mitigation plan that,

A.
meets the requirements of subsection (12), and

B.
applies to all activities described in subsection (1) that will be carried out in the future in the drainage works or ditch with respect to the species listed on the Species at Risk in Ontario List as endangered or threatened species that are identified in the notice of drainage works form.

2.
The person must ensure that the notice of drainage works form includes,

i.
the location of the drainage works or ditch, and

ii.
the name of every species listed on the Species at Risk in Ontario List as endangered or threatened species that will be affected by the activity.

3.
The person must follow the requirements of subsections (7) and (8) with respect to the completion of the notice of drainage works form, the keeping of records relating to the notice of drainage works form and the updating of the information on the Registry.

4.
Whenever carrying out an activity described in subsection (1) in the drainage works or ditch identified in the notice of drainage works form, the person must,

i.
comply with the requirements of the mitigation plan,

ii.
take reasonable steps to minimize adverse effects of the activity on the species identified in the notice of drainage works form, including the steps described in subsection (13).

5.
After the mitigation plan is prepared, the person must, 

i.
retain a copy of the mitigation plan for as long as the person continues to be responsible for the improvement, maintenance and repair of the drainage works or ditch, 

ii.
provide a copy of the mitigation plan to the Ministry within 14 days of receiving a request for it, and  

iii.
ensure that the mitigation plan is updated in accordance with subsections (11) and (12) at least once every five years to include information obtained from observing the effects of the activity on the species.

6.
For as long as the person continues to be responsible for the improvement, maintenance and repair of the drainage works or ditch, the person must,

i.
on or before December 31 of each year, prepare an annual report in accordance with subsection (14) on the effects that any activity described in subsection (1) that was carried out in the course of that year has had on the species identified in the notice of drainage works form,

ii.
retain a copy of the annual report for at least five years after it is prepared, and

iii.
provide a copy of the annual report to the Ministry within 14 days of receiving a request for it.

(7)  Before submitting a notice of drainage works form to the Minister, a person who proposes to carry out an activity described in subsection (1) must ensure that,

(a)
all mandatory information requested on the form, including the person’s contact information, has been provided; and 

(b)
the information provided on the form is complete and accurate. 

(8)  After submitting a notice of drainage works form to the Minister, a person must,

(a)
promptly upon obtaining from the Ministry confirmation that a notice of drainage works form submitted through the Registry has been received by the Minister, make a record of the confirmation;

(b)
for as long as the person continues to be responsible for the improvement, maintenance and repair of the drainage works or ditch,

(i)
keep the record of the confirmation, and

(ii)
make the record of the confirmation available to the Ministry upon receiving a request for it; and

(c)
if there is a change in the contact information of the person who submitted the notice of drainage works form, update the information on the Registry within 10 business days of the change.

(9)  A person who provides incomplete, false or misleading information on a notice of drainage works form or when updating information on the Registry shall be deemed to have not submitted the notice of drainage works form.

(10)  A person who carries out an activity described in subsection (1) is not required to complete the preparation of a mitigation plan until the following dates if the following circumstances apply:

1.
If the mitigation plan relates to a species that was added to the Species at Risk in Ontario List as an endangered or threatened species for the first time on January 24, 2013, the third anniversary of that day.

2.
If the mitigation plan relates to a species that first appears in the drainage works or ditch after the person begins being responsible for the improvement, maintenance and repair of the drainage works or ditch, three years after the date the species first appears in the drainage works or ditch.

(11)  A mitigation plan must be prepared and updated by one or more persons with expertise in relation to every species that is the subject of the plan, using the best available information on steps that may help minimize or avoid adverse effects on the species, which includes consideration of information obtained from the Ministry, aboriginal traditional knowledge and community knowledge if it is reasonably available.

(12)  A mitigation plan prepared with respect to an activity identified in a notice of drainage works form submitted to the Minister under subparagraph 1 i of subsection (6) must include the following information:

1.
The name and contact information of the person who is carrying out the activity.

2.
A description of the area within the drainage works or ditch that will be affected by the activity and that is used by, or is the habitat of, a member of a species identified in the notice of drainage works form.

3.
Details of how the person will carry out the steps described in subsection (13) that are required to minimize the adverse effects of the activity on a species identified in the notice of drainage works form, including the dates during the year when the species is likely to be carrying out a life process related to hibernation or reproduction, including rearing, and when the person must take reasonable steps to minimize or avoid killing, harming or harassing members of the species.

4.
A description of any steps the person will take to minimize the adverse effects of the activity on a species identified in the notice of drainage works form, in addition to the steps described in subsection (13), including a description of any measures to restore or enhance the habitat of the species that is affected by the activity.

(13)  The following are the steps that a person must take to minimize the adverse effects of an activity described in the notice of drainage works form submitted to the Minister under subparagraph 1 i of subsection (6) on a species identified in the form:

1.
The person must take reasonable steps to minimize or avoid the killing, harming or harassing of members of the species during a time of year when the species is likely to be carrying out a life process related to hibernation, overwintering, or reproduction, including rearing.  

2.
If the person encounters an animal that is a member of a species while carrying out the activity, the person must cease carrying out the activity in the area of the encounter and provide the animal with a reasonable amount of time to leave the area before continuing with the activity.

3.
If, after providing an animal with a reasonable amount of time in accordance with paragraph 2 the animal does not leave the area, the person must take measures to relocate the animal to a nearby location that is suitable and safe for the animal.

4.
The relocation of an animal in accordance with paragraph 3 must be undertaken by or in consultation with a person knowledgeable about, or having training in, the handling of the species. 

5.
The person must take reasonable steps to exclude members of the species from an area in the drainage works or ditch in which the activity is being carried out or is likely to be carried out, such as installing temporary fencing to prevent members of the species from accessing the area.

6.
If the species is a turtle species, the person must not reduce the level of the water in an area of a drainage works or ditch where a member of the turtle species is likely to be hibernating.

7.
The person must take reasonable steps to control erosion and sediment, and to stabilize water banks in any area affected by the activity if,

i.
the area is the habitat of the species, or

ii.
a member of the species is likely to be present in the area.

8.
If the person discovers that the steps described in paragraphs 1 to 7 or in the mitigation plan have not been effective in minimizing the adverse effects of an activity described in subsection (1) on the species, the person shall,

i.
take such actions as are necessary to increase the effectiveness of those steps, or

ii.
take such other reasonable steps as may be necessary to minimize the adverse effects of an activity described in subsection (1) on the species.

(14)  An annual report required under paragraph 6 of subsection (6) must include,

(a)
a record of the steps taken by the person when carrying out an activity described in subsection (1) in the previous 12 months, to minimize adverse effects of the activity on a species identified in the notice of drainage works form submitted under subparagraph 1 i of subsection (6);

(b)
an assessment of the effectiveness of the steps referred to in clause (a); and

(c)
details of any observations of a species identified in the notice of drainage works form submitted under subparagraph 1 i of subsection (6) in the course of carrying out the activity in the previous 12 months, including,

(i)
the name of the species,

(ii)
the location of the observation, and

(iii)
the date and time of the observation.  

(15)  This section does not apply to a person carrying on an activity described in subsection (1) who has entered into an agreement with the Minister with respect to that activity under subsection 23 (2) until the earlier of,

(a)
the day the person gives notice to the Minister under paragraph 1 of subsection (6); and

(b)
July 1, 2015.

(16)  If a person described in subsection (15) plans to give notice to the Minister under paragraph 1 of subsection (6) of the activity referred to in subsection (15), the mitigation plan that is required to be prepared with respect to the activity under subparagraph 1 ii of subsection (6) must be prepared by the person before the notice of drainage works form is submitted to the Minister under subparagraph 1 i of subsection (6), and not within three years after the notice of drainage works form is given as would otherwise be the case.  
Early exploration mining


23.10  (1)  This section applies with respect to a mining activity that constitutes early exploration as defined in subsection 1 (1) of Ontario Regulation 308/12 (Exploration Plans and Exploration Permits) made under the Mining Act if,

(a)
the activity is listed in Schedule 2 of Ontario Regulation 308/12 and is included in an exploration plan that was submitted to the Director under section 5 of that regulation; 

(b)
the activity is listed in Schedule 3 of Ontario Regulation 308/12 and is authorized by a permit issued under section 78.3 of the Mining Act; or

(c)
the activity is authorized by a permit issued under section 78.3 of the Mining Act that was required by a Director under section 18 of Ontario Regulation 308/12.

(2)  Clause 9 (1) (a) and subsection 10 (1) of the Act do not apply to a person who, while carrying out an activity described in subsection (1), kills, harms, harasses, captures or takes a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species, or damages or destroys the habitat of such a species, if the person satisfies all of the conditions set out in subsection (4).

(3)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to the possession or transport of a member of a species if, 

(a)
pursuant to subsection (2), clause 9 (1) (a) of the Act did not apply with respect to the member of the species; or

(b)
the possession or transport of the member of the species is necessary in order to satisfy the conditions set out in subsection (4).

(4)  The following are the conditions that a person who carries on an activity described in subsection (1) must satisfy for the purposes of subsection (2):

1.
Before doing anything, in the course of carrying out the activity, that is prohibited under clause 9 (1) (a) or subsection 10 (1) of the Act, the person must,

i.
subject to subsection (5), give the Minister notice of the activity by submitting a notice of activity form available on the Registry to the Minister through the Registry,

ii.
subject to subsection (6), prepare in accordance with subsection (7) a mitigation plan that meets the requirements of subsection (8).

2.
The person must ensure that the notice of activity form includes,


i.
the proposed start and end dates for the activity,

ii.
the location at which the activity will be carried out, and

iii.
a list of all the species that are listed on the Species at Risk in Ontario List as endangered or threatened species and that will likely be affected by the activity.

3.
The person must follow the requirements set out in section 23.3 with respect to the completion of the notice of activity form, the keeping of records relating to the notice of activity form and the updating of the information on the Registry.

4.
While carrying out the activity, the person must,

i.
comply with the requirements of the mitigation plan, and

ii.
ensure that reasonable steps are taken to minimize the adverse effects of the activity on the species identified in the notice of activity form, including the steps described in subsection (10) and such other steps as may be described in the mitigation plan.

5.
The person must, 

i.
retain a copy of the mitigation plan for at least five years after the activity is complete, 

ii.
provide a copy of the mitigation plan to the Ministry within 14 days of receiving a request for it, and  

iii.
ensure that, at the times determined under section (9), the mitigation plan is updated in accordance with subsection (7) to include information obtained while monitoring the effects of the activity under paragraph 6.

6.
While carrying out the activity, the person must monitor,

i.
the effects of the activity on each species identified in the notice of activity form, and

ii.
the effectiveness of the steps taken to minimize or avoid adverse effects on each species.

7.
Within 180 days of the completion of the activity, the person must,

i.
prepare a report on the activity in accordance with subsection (11), and

ii.
if the activity occurs within the habitat of woodland caribou (forest-dwelling boreal population), prepare the information specified in subsection (12) and submit it to the Minister.

8.
The person must retain a copy of the report on the activity referred to in subparagraph 7 i for at least five years after it is prepared and provide a copy of it to the Ministry within 14 days of receiving a request for it.

9.
If the person or an employee or agent of the person observes a species identified in the notice of activity form in the course of carrying out the activity, the person must ensure that, within three months of the observation, the Natural Heritage Information Centre Rare Species Reporting Form available on the Ministry website is completed, detailing the species and number of individual members that were observed, the date and location of observation and any other information requested on the form.

(5)  If a person commences an activity described in subsection (1) before a species that is listed on the Species at Risk in Ontario List as endangered or threatened first appears in the area where the activity is being carried out, the person is not required to submit a notice of activity form before doing anything in relation to that species that is prohibited under clause 9 (1) (a) or subsection 10 (1) of the Act, so long as the person submits the notice of activity form to the Minister as soon as is reasonably possible after the date the species first appears. 

(6)  A person who carries out an activity described in subsection (1) is not required to complete the preparation of a mitigation plan until the following dates if the following circumstances apply:

1.
If the mitigation plan relates to a species that was added to the Species at Risk in Ontario List as an endangered or threatened species for the first time on January 24, 2013, the second anniversary of that day.

2.
If the mitigation plan relates to a species that first appears in the area of the activity after the activity commences, the earlier of,

i.
three years after the date the species first appears in the area, and

ii.
if the activity is completed before the end of the three-year period described in subparagraph i, the day the person begins to restore, create or enhance habitat as required under paragraph 11 of subsection (10).  

(7)  A mitigation plan shall be prepared and updated by one or more persons with expertise in relation to every species that is the subject of the plan, using the best available information on steps that may help minimize or avoid adverse effects on the species, which includes consideration of information obtained from the Ministry, aboriginal traditional knowledge and community knowledge if it is reasonably available.

(8)  A mitigation plan prepared with respect to an activity described in subsection (1) must include the following information:

1.
The name and contact information of the person carrying out the activity.

2.
The following information with respect to the activity:

i.
the proposed start and completion dates of the activity,

ii.
a description of all of the stages of the activity and a timeline for the stages, and

iii.
a map indicating the geographic location of the activity at a scale of no greater than 1:20,000.

3.
A list of species that are listed on the Species at Risk in Ontario List as endangered or threatened species that will likely be affected by the activity and an assessment of those effects on the individual members of the species and their habitat. 

4.
Details of the steps the person will take during the activity to minimize or avoid the adverse effects on species identified under paragraph 3, including,

i.
details of the steps described in subsection (10), such as the dates on which, and locations at which, each step will be taken, and

ii.
the times during the year at which a species identified under paragraph 3 is likely to be carrying out a life process related to hibernation or reproduction, including rearing, and at which activities that are likely to kill, harm or harass a member of the species should not be carried out.

5.
Details regarding the steps the person will take to monitor the effects of the activity on members of the species identified under paragraph 3 and the effectiveness of the steps taken to minimize adverse effects on the species.

(9)  A person who is carrying out an activity described in subsection (1) shall update the mitigation plan prepared with respect to the activity on or before the following time:

1.
If the activity is included in an exploration plan referred to in clause (1) (a) and the plan reaches the end of its effective period before the activity is complete, the day the effective period ends.  

2.
If the activity is authorized by a permit referred to in clause (1) (b) or (c) and the permit expires before the activity is complete, the day the permit expires.  

(10)  The following are the steps that a person must take to minimize the adverse effects of the activity described in the notice of activity form submitted to the Minister under subparagraph 1 i of subsection (4) on the species identified in the form:

1.
The person must not kill, harm or harass woodland caribou (forest-dwelling boreal population) during a time of year when woodland caribou (forest-dwelling boreal population) are likely to be carrying out a life process related to feeding, migration or reproduction, including rearing.

2.
The person must take reasonable steps to minimize or avoid killing, harming or harassing a member of a species identified in the notice of activity form, other than the woodland caribou (forest-dwelling boreal population), during a time of year when the species is likely to be carrying out a life process related to hibernation or reproduction, including rearing.

3.
The person must not carry out any part of the activity in an area that is being used, or has been used at any time in the previous three years, by a member of a species identified in the notice of activity form to carry out a life process related to hibernation or reproduction, including rearing.

4.
The person must not possess or transport a member of a species identified in the notice of activity form for a period longer than is necessary to avoid or minimize adverse effects to the member.

5.
If the person encounters an animal that is a member of the species while carrying out the activity, the person must cease carrying out the activity in the area of the encounter and provide the animal with a reasonable amount of time to leave the area before continuing the activity.

6.
If, after providing an animal with a reasonable amount of time in accordance with paragraph 5 the animal does not leave the area, the person must take measures to relocate the animal to a nearby location that is suitable and safe for the animal.

7.
If the person encounters a moss, lichen or vascular plant that is a member of the species in the course of carrying out the activity and it is not necessary to kill or harm the member for the purpose of carrying out the activity, the person must,

i.
cease the activity in the area of the encounter, 

ii.
install and maintain barriers or other structures to create a protective zone around the species, and 

iii.
after establishing the protective zone referred to in subparagraph ii, continue the activity in a manner that does not impair the ability of the species to carry out its life processes, including reproduction.

8.
If it is necessary to kill or harm a moss, lichen or vascular plant referred to in paragraph 7 for the purpose of carrying out the activity, the person must relocate the moss, lichen or vascular plant to a nearby location within the species’ habitat that is suitable and safe for the species so that it is not killed or harmed, provided it is feasible to do so.

9.
The determination under paragraph 8 as to whether it is feasible to relocate a moss, lichen or vascular plant must be made by the person using the best available information with respect to the suitability of relocating that species, including information obtained from the Ministry.

10.
The relocation of an animal or of a moss, lichen or vascular plant in accordance with paragraph 6 or 8 must be undertaken by, or in consultation with, a person who is knowledgeable about, or has training in, the handling of the species.

11.
Before the end of the activity, the person must take reasonable steps to,

i.
restore any habitat of the species that was damaged or destroyed by the activity, to the extent it is feasible to do so, or

ii.
create habitat for the species, or enhance an existing habitat for the species, in the same ecoregion as the habitat that was damaged or destroyed by the activity, in a manner that minimized the overall loss of habitat for the species resulting from the activity.

(11)  The report on the activity that the person is required to prepare under subparagraph 7 i of subsection (4) shall include,  

(a)
a list of the species identified in the notice of activity form submitted to the Minister under subparagraph 1 i of subsection (4) that were observed in the course of carrying out the activity and the circumstances relating to the observation, including the location, date and time of the observation; and

(b)
a description of the steps taken by the person in the course of carrying out the activity to minimize adverse effects on the species identified in the notice, including the locations where the steps were taken, and an assessment of the effectiveness of those steps. 

(12)  The information that a person is required to prepare under subparagraph 7 ii of subsection (4) shall include a detailed description of,

(a)
the nature of the activity; and

(b)
the area within the habitat of woodland caribou (forest-dwelling boreal population) in which the activity was carried out, including its geographic location and size.

(13)  This section does not apply to Golden Eagle.
Ecosystem protection


23.11  (1)  This section applies with respect to an activity consisting of ecological conservation work that is carried out for the purpose of protecting, maintaining, enhancing or restoring an ecosystem native to Ontario, other than an ecosystem described in subsection (2), if the activity is carried out by or on behalf of one of the following entities:

1.
A conservation authority established under the Conservation Authorities Act.

2.
A municipality.

3.
The Ministry.

4.
A band as defined in the Indian Act (Canada).

5.
A post-secondary institution that is a member of the Association of Universities and Colleges of Canada.

6.
A corporation incorporated under the Not-for-Profit Corporations Act, 2010 or a predecessor of that Act or under the Not-for-Profit Corporations Act, 2011 (Canada) or a predecessor of that Act, if the corporation has among its primary objectives natural heritage conservation, ecological conservation or a similar objective.

7.
A corporation that is a registered charity under the Income Tax Act  (Canada) if the corporation has among its primary objectives natural heritage conservation, ecological conservation or a similar objective.

8.
A trustee of a charitable foundation that is a registered charity under the Income Tax Act (Canada) if the foundation has among its primary objectives natural heritage conservation, ecological conservation or a similar objective.

(2)  This section does not apply to an activity that is carried out for the purpose of protecting, maintaining, enhancing or restoring an ecosystem in the following areas:

1.
An area belonging to any of the following community classes, as identified under the land classification system for southern Ontario:

i.
A fen.

ii.
A bog.

iii.
A sand barren or dune.

iv.
A beach bar.

v.
An alvar.

vi.
A cliff.

vii.
A talus.

2.
An area situated in a part of Ontario to which the land classification system for southern Ontario does not apply but that has all of the characteristics necessary to be classified as a community class referred to in subparagraphs 1 i to vii if it were situated in a part of southern Ontario to which the classification system applies.

(3)  In subsection (2),
“land classification system for southern Ontario” means the land classification system set out in the document entitled Ecological Land Classification for Southern Ontario: First Approximation and its Application, dated September, 1998, that is published by the Ministry of Natural Resources and available at the Ministry of Natural Resources District offices and the Ministry of Natural Resources corporate library in Peterborough, Ontario.

(4)  Clause 9 (1) (a) and subsection 10 (1) of the Act do not apply to a person who kills, harms, harasses, captures or takes a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species, or damages or destroys its habitat, while carrying out an activity described in subsection (1) if the entity referred to in subsection (1) who carries out the activity, or on whose behalf the activity is carried out, satisfies all of the conditions set out in subsection (6).

(5)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to the possession or transport of a member of a species if, 

(a)
pursuant to subsection (4), clause 9 (1) (a) of the Act did not apply with respect to the member of the species; or

(b)
the possession or transport of the member of the species is necessary in order to satisfy the conditions set out in subsection (6).

(6)  The following are the conditions that an entity referred to in subsection (1) must satisfy for the purposes of subsection (4):

1.
Before commencing an activity described in subsection (1), the entity must,

i.
subject to subsection (7), give the Minister notice of the activity by submitting a notice of activity form available on the Registry to the Minister through the Registry, and

ii.
subject to subsection (8), prepare a mitigation plan in accordance with subsections (9) and (10) to identify the steps that will be taken,

A.
to minimize the adverse effects of the activity on the species identified in the notice of activity form, and

B.
to monitor the effectiveness of the steps referred to in sub-subparagraph A.

2.
The notice of activity form shall include,

i.
a description of the activity,

ii.
the proposed start and end dates for the activity,

iii.
the location at which the activity will be carried out, and

iv.
a list of all the species that are listed on the Species at Risk in Ontario List as endangered or threatened species and that will be affected by the activity.

3.
The entity must follow the requirements set out in section 23.3 with respect to the completion of the notice of activity form, the keeping of records relating to the notice of activity form and the updating of the information on the Registry.

4.
While carrying out the activity, the entity must,

i.
comply with the requirements of the mitigation plan, and

ii.
ensure that reasonable steps are taken to minimize the adverse effects of the activity on the species identified in the notice of activity form, including the steps described in subsection (12), and such other steps as may be described in the mitigation plan.

5.
The entity must,

i.
retain a copy of the mitigation plan until at least five years after the activity is complete,

ii.
provide a copy of the mitigation plan to the Ministry within 14 days of receiving a request for it, and

iii.
ensure that the mitigation plan is updated in accordance with subsections (9) and (10) at least once every five years to include information obtained while monitoring the effects of the activity under paragraph 6.

6.
While carrying out the activity, the entity shall ensure that the following is monitored:

i.
the effects of the activity on each species identified in the notice, and

ii.
the effectiveness of the steps taken to minimize adverse effects on each species.

7.
Within 180 days of the completion of the activity, the entity must prepare a report in accordance with subsection (13) and thereafter the entity must,

i.
retain a copy of the report for at least five years after it is prepared, and

ii.
provide a copy of the report to the Ministry within 14 days of receiving a request for it.

8.
If an employee or agent of the entity observes a species identified in the notice of activity form in the course of carrying out the activity, the entity must ensure that the employee or agent, within three months of the observation, completes the Natural Heritage Information Centre Rare Species Reporting Form available on the Ministry website detailing the species and number of individual members that were observed, the date and location of observation and any other information requested on the form.

(7)  If a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species first appears in an area in which an entity is carrying out an activity described in subsection (1) after the activity is commenced, the notice of activity form required under subparagraph 1 i of subsection (6) may, for the purposes of subsections (4) and (5), be provided after a member of the species is killed, harmed, harassed, captured or taken, or its habitat is damaged or destroyed, so long as the entity submits the notice of activity form to the Minister in accordance with subparagraph 1 i of subsection (6) as soon as is reasonably possible after the date the species first appears, and in no case later than 30 days after that date.

(8)  If a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species first appears in an area in which an entity is carrying out an activity described in subsection (1) after the activity is commenced, and the activity is likely to continue thereafter for at least another 60 days, the entity is not required to complete the preparation of a mitigation plan relating to that species until 60 days after the day the species first appeared in the area.

(9)  A mitigation plan shall be prepared and updated by one or more persons with expertise in relation to every species that is the subject of the plan, using the best available information on steps that may help minimize or avoid adverse effects on the species, which includes consideration of information obtained from the Ministry, aboriginal traditional knowledge and community knowledge if it is reasonably available.

(10)  A mitigation plan shall include the following information:

1.
The following information with respect to the activity identified in the notice of activity form submitted under subparagraph 1 i of subsection (6) that an entity referred to in subsection (1) proposes to carry out:

i.
a description of the activity and its purpose,

ii.
the proposed start and completion dates of the activity,

iii.
a description of all of the stages of the activity and a timeline for the stages, and

iv.
a map indicating the geographic location of the property on which the activity will occur.

2.
A list of species that are listed on the Species at Risk in Ontario List as endangered or threatened species that will likely suffer adverse effects as a result of the activity and an assessment of those effects on the local population of each species.

3.
With respect to each species identified under paragraph 2, a written opinion prepared by a person with expertise in relation to the species and stating that the activity is not likely to have an enduring adverse effect on a local population of the species, and in particular will not have either of the following adverse effects:

i.
An overall decrease in the number of members of a local population of the species over the period of time commencing on the date the person gives notice, and ending on the earlier of,

A.
the end of the period of time it is expected to take three generations of the species to be born and die off after the date the notice is given, and

B.
ten years after the date the person gives notice. 

ii.
The elimination of conditions that are necessary to allow members of a local population of the species to move through an area that,

A.
is contiguous to the area that is the habitat of that local population and to areas that are the habitat of one or more other local populations of the species, and 

B.
provides conditions that are suitable for foraging, dispersal or migration.

4.
Detailed plans on the steps an entity referred to in subsection (1) will take during the activity to minimize the adverse effects on the species identified under paragraph 2, including,

i.
details of the steps described in subsection (12), including the times, locations and methods applicable to each step, 

ii.
the times during the year at which a species identified under paragraph 2 is likely to be carrying out a life process related to hibernation or reproduction, including rearing, and at which activities that are likely to kill, harm or harass a member of the species should not be carried out.

5.
Details regarding the steps an entity referred to in subsection (1) will ensure are taken to monitor the effects of the activity on members of the species identified under paragraph 2 and the effectiveness of steps taken to minimize adverse effects on the species.

(11)  In paragraph 3 of subsection (10),
“local population”, with respect to a species, means a geographically distinct group of the species that has little demographic or genetic exchange with other groups of the species in Ontario.

(12)  The following are the steps that an entity referred to in subsection (1) must take to minimize the adverse effects of the activity described in the notice of activity form submitted under subparagraph 1 i of subsection (6) on the species identified in the form:

1.
The entity must ensure that the activity is carried out by or under the supervision of a person with expertise in the type of ecological conservation work involved in the activity.

2.
The entity must ensure that the entity’s employees, agents and contractors receive training on the following subjects before carrying out any part of the activity that is likely to affect the species identified in the form:

i.
a list of the species identified in the form that are present in the area where the activity is carried out,

ii.
how to identify the species and their habitat,

iii.
potential threats posed to the species and their habitat by the activity, and

iv.
the steps that must be taken under paragraphs 3 to 14 to minimize adverse effects of the activity on individual members of the species.

3.
The entity must ensure that a person acting on its behalf takes reasonable steps to avoid killing, harming or harassing members of a species identified in the form during a time of year when the species are likely to be carrying out a life process related to hibernation or reproduction, including rearing.

4.
The entity must ensure that reasonable steps are taken to control erosion and sediment, and to stabilize banks, in any area of water affected by the activity if,

i.
the area is the habitat of a species identified in the form, or 

ii.
a member of a species referred to in subparagraph i is likely to be present in the area.

5.
If carrying out the activity would pose a risk to members of a species identified in the form who might enter the area of the activity, the entity must ensure that reasonable steps are taken to prevent the members of the species from entering the area, including, if appropriate, installing temporary fencing around the area.

6.
The entity must ensure that, if a person carrying out the activity encounters an animal that is a member of a species identified in the form in the course of carrying out the activity, the person ceases carrying out the activity in the area of the encounter and provides the animal with a reasonable amount of time to leave the area before continuing the activity.

7.
If, after providing an animal with a reasonable amount of time in accordance with paragraph 6 the animal does not leave the area, the person must take measures to relocate the animal to a nearby location that is suitable and safe for the animal.

8.
If a person carrying out the activity encounters a moss, lichen or vascular plant that is a member of the species in the course of carrying out the activity and it is not necessary to kill or harm the member for the purpose of carrying out the activity, the entity must ensure that the person,

i.
ceases the activity in the area of the encounter, 

ii.
installs and maintains barriers or other structures to create a protective zone around the species, and 

iii.
after establishing the protective zone referred to in subparagraph ii, continues the activity in a manner that does not impair the ability of the species to carry out its life processes, including reproduction.

9.
If it is necessary to kill or harm a moss, lichen or vascular plant referred to in paragraph 8 for the purpose of carrying out the activity, the entity must ensure that the person carrying out the activity relocates the moss, lichen or vascular plant to a nearby location within the species’ habitat that is suitable and safe for the species so that it is not killed or harmed, provided it is feasible to do so.

10.
The determination under paragraph 9 as to whether it is feasible to relocate a moss, lichen or vascular plant must be made by the entity using the best available information with respect to the suitability of relocating that species, including information obtained from the Ministry.

11.
The relocation of an animal or of a moss, lichen or vascular plant in accordance with paragraph 7 or 9 must be undertaken by, or in consultation with, a person who is knowledgeable about, or has training in, the handling of the species.

12.
If a member of a species is relocated in accordance with paragraph 7 or 9, the entity, or a person carrying out the activity on the entity’s behalf, must not possess the member for longer than is necessary to carry out the relocation, and in no case longer than seven days.

13.
If the activity is carried out in only a part of the habitat of a species identified in the form, the entity must ensure that steps are taken to avoid impairing the ability of members of the species to move within and between other parts of the habitat that the species depends on to carry out life processes related to hibernation or reproduction, including rearing.

14.
The entity must ensure that reasonable steps are taken to avoid the spread of disease,

i.
among the species identified in the notice, and 

ii.
between the species identified in the notice and any other species.

(13)  The report referred to in paragraph 7 of subsection (6) must include,

(a)
a description of the reasonable steps taken by the person carrying out the activity described in the notice of activity form submitted under subparagraph 1 i of subsection (6) to minimize the adverse effects of the activity on the species identified in the notice of activity form, including the locations in which, and times at which, the steps were taken, the methods according to which the steps were taken and an assessment of the effectiveness of those steps; and

(b)
a summary of the results of the activity, including a detailed assessment of the extent to which the activity assisted with protecting, maintaining, enhancing or restoring the ecosystem native to Ontario that was the object of the activity, with recommendations for how similar activity may be conducted in the future.
Hydro-electric generating stations


23.12  (1)  Clause 9 (1) (a) and subsection 10 (1) of the Act do not apply to a person who is engaged in the operation of a hydro-electric generating station and who, in the course of operating the station, kills, harms, harasses, captures or takes a member of a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species, or damages or destroys the habitat of such a species, if the person satisfies the following conditions:

1.
Before doing anything, in the course of operating the hydro-electric generating station, that is prohibited under clause 9 (1) (a) or subsection 10 (1) of the Act,

i.
the person must give the Minister notice of the fact that the person is operating a hydro-electric generating station by submitting a notice of activity form available on the Registry to the Minister through the Registry, and

ii.
subject to subsection (2), prepare in accordance with subsection (3) a mitigation plan that meets the requirements of subsection (4).

2.
The person must ensure that the notice of activity form includes,

i.
the location of the hydro-electric generating station, and

ii.
the name of every species listed on the Species at Risk in Ontario List as an endangered or threatened species that will likely be affected by the operation of the hydro-electric generating station.

3.
The person must follow the requirements of section 23.3 with respect to the completion of the notice of activity form, the keeping of records relating to the notice of activity form and the updating of the information on the Registry.

4.
While operating the hydro-electric generating station, the person must,

i.
comply with the requirements of the mitigation plan,

ii.
take reasonable steps to minimize the adverse effects of the operation of the hydro-electric generating station on the species identified in the notice of activity form, including the steps described in subsection (5) and such other steps as may be described in the mitigation plan.

5.
The person must,

i.
retain a copy of the mitigation plan while operating the hydro-electric generating station and for a period of five years after the person ceases to operate the station, 

ii.
ensure that the plan is updated in accordance with subsection (3) at least once every five years to include information obtained while carrying out the monitoring requirements described in paragraph 6, and

iii.
provide a copy of the mitigation plan to the Ministry within 14 days of receiving a request for it.

6.
The person must monitor the effects that the operation of the station has on the species identified in the notice of activity form and the effectiveness of the mitigation plan.

7.
On or before December 31 of each year, the person must prepare an annual report in accordance with subsection (6) on the effects that the operation of the station has on the species identified in the notice of activity form and the person must,

i.
retain a copy of the annual report for at least five years after it is prepared, and

ii.
provide a copy of the annual report to the Ministry within 14 days of receiving a request for it.

8.
If the person, or an employee or agent of the person, observes a species identified in the notice of activity form in the vicinity of the station in the course of operating the station, the person must ensure that, within three months of the observation, the Natural Heritage Information Centre Rare Species Reporting Form available on the Ministry website is completed, detailing the species and number of individual members that were observed, the date and location of observation and any other information requested on that form. 

(2)  A person who operates a hydro-electric generating station is not required to complete the preparation of a mitigation plan until the following dates if the following circumstances apply:

1.
If the mitigation plan relates to a species that was added to the Species at Risk in Ontario List as an endangered or threatened species on January 24, 2013, the third anniversary of that day.

2.
If the mitigation plan relates to a species that first appears in the area of the hydro-electric generating station after the station begins operation, three years after the date the species first appears in the area of the station.

(3)  A mitigation plan shall be prepared and updated by one or more persons with expertise in relation to every species that is the subject of the plan, using the best available information on steps that may help minimize or avoid adverse effects on the species, which includes consideration of information obtained from the Ministry, aboriginal traditional knowledge and community knowledge if it is reasonably available.

(4)  A mitigation plan shall include the following information:

1.
The name and contact information of the person who operates the hydro-electric generating station.

2.
A map indicating the geographic location of the hydro-electric generating station and any associated structures.  

3.
A list of the species that are identified in the notice of activity form submitted under paragraph 1 of subsection (1) and that are the subject of the mitigation plan. 

4.
A description of the adverse effects that the operation of the hydro-electric generating station may have on the species referred to in paragraph 3, including effects,

i.
on the ability for the members of the species to carry out their life processes, including migration and spawning, and

ii.
on areas that are habitat of the species. 

5.
Details on how the person will carry out the steps described in subsection (5) to minimize the adverse effects of the operation of the hydro-electric generating station on the species referred to in paragraph 3, including the dates on which, and locations at which, each step will be carried out.

6.
A description of the reasonable steps the person will carry out to minimize the adverse effects of the operation of the station on the species referred to in paragraph 3 in addition to the steps described in subsection (5), including a description of,

i.
steps the person will take to avoid killing, harming or harassing individual members of the species or damaging or destroying habitat, 

ii.
actions that are necessary to help provide suitable conditions to enable the members of the species to carry out the life processes that are adversely affected by the station, including spawning, attraction, hibernation, nesting and migration or if such actions are not feasible, provide the reasons why they are not feasible at this time,

iii.
if the operation of the station results in the damage or destruction of the habitat of the species, measures to replace or restore habitat in a suitable area for the species, 


iv.
training that will be provided to all employees, agents and contractors that are likely to encounter members of the species while performing their duties, in order to satisfy the obligations under this section, and

v.
steps the person will take if an individual member of the species is encountered or injured in the vicinity of the station.

7.
A description of the steps the person will take to monitor the effects of the operation of the station on the species referred to in paragraph 3 and the effectiveness of the actions set out in the mitigation plan.  

(5)  The following are the steps that a person must take to minimize the adverse effects of the operation of a hydro-electric generating station on a species identified in a notice of activity form submitted under paragraph 1 of subsection (1):

1.
The person must inform all employees, agents and contractors conducting activities at the station that members of the species are present at or near the station and of the steps required under paragraphs 2 to 4.

2.
If the species uses nests or hibernacula or other terrestrial features to carry out its life processes, the person must, before and during the period of time when the species is likely to require the terrestrial features to carry out its life process,

i.
install and maintain barriers or other structures to create a protective zone around the terrestrial features and to protect the terrestrial features and limit the adverse effects that may be caused by the operation of the station, and

ii.
make adjustments to the operation of the station so as to minimize the adverse effects of the operation of the station on the terrestrial features and the species’ life processes.

3.
The person must, if feasible, undertake maintenance activities of the station at such times and in such a manner as to minimize the impact of such activities on the species and must, if feasible, select maintenance activities that may have a benefit to the species and carry them out in a manner that may have a benefit to the species.

4.
If, in carrying out the steps required under the person’s mitigation plan, it is necessary to capture, take, possess or transport a member of the species, such actions must be undertaken by, or in consultation with, a person who is knowledgeable about, or has training in, the handling of the species.

5.
If the person discovers that the steps described in paragraphs 1 to 4 or in the mitigation plan have not been effective in minimizing the adverse effects of the operation of the station on the species, the person shall,

i.
take such actions as are necessary to increase the effectiveness of those steps, or

ii.
take such other reasonable steps as may be necessary to minimize the adverse effects of the operation of the station on the species.

(6)  The annual report required under paragraph 7 of subsection (1) shall include,

(a)
the steps taken by the person who operates the hydro-electric generating station to minimize adverse effects of the station on the species identified in the notice of activity form submitted under paragraph 1 of subsection (1) and an assessment of their effectiveness;

(b)
information collected during the monitoring referred to in paragraph 6 of subsection (1);

(c)
records of any activities carried out in accordance with the mitigation plan; and

(d)
details of any encounters with members of the species identified in the notice of activity form submitted under paragraph 1 of subsection (1).  

(7)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to the possession or transport of a member of a species if, 

(a)
pursuant to subsection (1), clause 9 (1) (a) of the Act did not apply with respect to the member of the species; or

(b)
the possession or transport of the member of the species is necessary in order to satisfy the conditions set out in subsection (1).

(8)  This section does not apply to a person who operates a hydro-electric generating station and who, pursuant to section 11, is exempt from clause 9 (1) (a) and subsection 10 (1) of the Act.

(9)  This section does not apply to the following species:

1.
Hungerford’s Crawling Water Beetle.

2.
Pygmy Snaketail.

(10)  This section does not apply to the person who operates the R.H. Saunders Station on the St. Lawrence River near Cornwall in respect of American eel.
Newly-listed and transition species — development 


23.13  (1)  In this section,
“effective date” means,

(a)
with respect to a newly-listed species, January 24, 2013, and

(b)
with respect to a transition species, June 30, 2013, being the date on which clause 10 (1) (a) of the Act begins to apply to transition species; (“date d’effet”)
“newly-listed species” means a species that was listed on the Species at Risk in Ontario List as an endangered of threatened species for the first time on January 24, 2013; (“espèce nouvellement inscrite”)
“transition species” means a species that is listed in Schedule 3 or 4 to the Act and to which clause 10 (1) (a) of the Act does not apply until June 30, 2013. (“espèce touchée par des mesures transitoires”)

(2)  Subsections (5) to (15) apply with respect to the following activities that have an adverse effect on a transition species or a newly-listed species and that are commenced within the following time periods in relation to the species’ effective date:

1.
Constructing drainage works under an agreement filed under subsection 2 (2) of the Drainage Act if,

i.
the agreement is filed before the effective date or within two years after that date, and

ii.
the construction is commenced before the effective date or it is commenced after the effective date but no later than,

A.
in a case relating to a newly-listed species, 

1.
the fifth anniversary of the day the agreement is filed, where the agreement is filed on or after June 30, 2010, or

2.
June 30, 2015 where the agreement was filed before June 30, 2010, or

B.
in a case relating to a transition species, June 30, 2015.

2.
Constructing drainage works in respect of which an engineer’s report was adopted under subsection 45 (1) of the Drainage Act if,

i.
the report is adopted before the effective date or within two years after that date, and

ii.
the construction is commenced before the effective date or it is commenced after the effective date but no later than,

A.
in a case relating to a newly-listed species,

1.
the fifth anniversary of the day the report is adopted where the report is adopted on or after June 30, 2010, or

2.
June 30, 2015 where the report was adopted before June 30, 2010, or

B.
in a case relating to a transition species, June 30, 2015.

3.
Laying down highways and lots upon the ground within a plan of subdivision under the authority of subsection 51 (57) of the Planning Act if,

i.
the draft plan of subdivision is approved under the Planning Act before the effective date or within two years after that date, and

ii.
the laying down of highways and lots is commenced before the effective date or it is commenced after that date but no later than,

A.
in a case relating to a newly-listed species,

1.
the fifth anniversary of the day the draft plan of subdivision is approved where the draft plan of subdivision is approved on or after June 30, 2010, or

2.
June 30, 2015 where the draft plan of subdivision was approved before June 30, 2010, or

B.
in a case relating to a transition species, June 30, 2015.

4.
Development of land within a plan of subdivision approved under the Planning Act, including a plan of subdivision registered under the Registry Act or the Land Titles Act if,

i.
the land is within a draft plan of subdivision approved under the Planning Act before the effective date or within two years after that date, 

ii.
the development is commenced before the effective date or is commenced after that date but no later than,

A.
in a case relating to a newly-listed species,

1.
the fifth anniversary of the day the draft plan of subdivision is approved where the draft plan of subdivision is approved on or after June 30, 2010, or

2.
June 30, 2015 where the draft plan of subdivision was approved before June 30, 2010, or

B.
in a case relating to a transition species, June 30, 2015,

iii.
the approval of the plan of subdivision has not lapsed, and

iv.
the development is not prohibited by any zoning by-law passed under subsection 34 (1) of the Planning Act or by any order made under section 47 of that Act.

5.
Development in an area designated as a site plan control area under subsection 41 (2) of the Planning Act and in respect of which appropriate approvals have been obtained under subsection 41 (4) of that Act if,

i.
the appropriate approvals are obtained under the Planning Act before the effective date or within two years after that date, and

ii.
the development is commenced before the effective date or after that date but no later than,

A.
in a case relating to a newly-listed species,

1.
the fifth anniversary of the day the approvals are obtained where the approvals are obtained on or after June 30, 2010, or

2.
June 30, 2015 where the approvals were obtained before June 30, 2010, or

B.
in a case relating to a transition species, June 30, 2015.


6.
Development that is authorized by a development permit issued under Ontario Regulation 608/06 (Development Permits) made under the Planning Act after 2005 if,

i.
the development permit is issued before the effective date or within two years after that date, and

ii.
the development is commenced before the effective date or is commenced after that date but no later than,

A.
in a case relating to a newly-listed species,

1.
the fifth anniversary of the day the development permit is issued where the development permit is issued on or after June 30, 2010, or

2.
June 30, 2015 where the development permit was issued before June 30, 2010, or

B.
in a case relating to a transition species, June 30, 2015.

7.
Development of a unit within the meaning of the Condominium Act, 1998, including a unit in respect of which a declaration and description are registered under the Land Titles Act, in respect of which a declaration and description are approved or exempted under section 9 of the Condominium Act, 1998 if,

i.
the declaration and description are approved or exempted before the effective date or within two years after that date, and

ii.
the development is commenced before the effective date or is commenced after that date but no later than,

A.
in a case relating to a newly-listed species, 

1.
the fifth anniversary of the day the declaration and description are approved or exempted where the declaration and description are approved or exempted on or after June 30, 2010, or

2.
June 30, 2015 where the declaration and description were approved or exempted before June 30, 2010, or

B.
in a case relating to a transition species, June 30, 2015,

iii.
the approval or exemption has not lapsed, and

iv.
the development is not prohibited by any zoning by-law passed under subsection 34 (1) of the Planning Act or by any order made under section 47 of that Act.

8.
Carrying out an undertaking in respect of which approval to proceed was given under Part II of the Environmental Assessment Act if,

i.
the approval to proceed is given before the effective date or within two years after that date, and

ii.
the undertaking is commenced before the effective date or is commenced after that date but no later than,

A.
in a case relating to a newly-listed species, 

1.
the fifth anniversary of the day the approval to proceed is given where the approval to proceed is given on or after June 30, 2010, or

2.
June 30, 2015 where the approval to proceed was given before June 30, 2010, or

B.
in a case relating to a transition species, June 30, 2015.

9.
Carrying out an undertaking to which a class environmental assessment approved under Part II.1 of the Environmental Assessment Act applies and in respect of which the requirements that are necessary to proceed with the undertaking under the class environmental assessment have been satisfied if,

i.
the requirements are satisfied before the effective date or within two years after that date, and

ii.
the undertaking is commenced before the effective date or is commenced after that date but no later than,

A.
in a case relating to a newly-listed species, 

1.
the fifth anniversary of the day the requirements to proceed with the undertaking are satisfied where they are satisfied on or after June 30, 2010, or

2.
June 30, 2015 where the requirements to proceed with the undertaking were satisfied before June 30, 2010, or

B.
in a case relating to a transition species, June 30, 2015.

10.
Carrying out a transit project, as defined in subsection 1 (1) of Ontario Regulation 231/08 (Transit Projects and Metrolinx Undertakings) made under the Environmental Assessment Act, in respect of which the Minister has given a notice to proceed with the transit project under clause 12 (1) (a) or (c) of Ontario Regulation 231/08 if,

i.
the notice is given before the effective date or within two years after that date, and

ii.
the transit project is commenced before the effective date or is commenced after that date but no later than,

A.
in a case relating to a newly-listed species,

1.
the fifth anniversary of the day the notice is given where the notice is given on or after June 30, 2010, or

2.
June 30, 2015 where the notice was given before June 30, 2010, or

B.
in a case relating to a transit species, June 30, 2015.

11.
Carrying out an undertaking that is designated as an undertaking to which the Environmental Assessment Act applies under Ontario Regulation 116/01 (Electricity Projects) made under that Act, that is required under that regulation to be carried out in accordance with the Environmental Screening Process described in that regulation and in respect of which all the requirements of the Environmental Screening Process that are necessary to proceed with the undertaking have been satisfied if,

i.
the requirements are satisfied before the effective date or within two years of that date, and

ii.
the undertaking is commenced before the effective date or is commenced after that date but no later than,

A.
in a case relating to a newly-listed species,

1.
the fifth anniversary of the day the requirements to proceed with the undertaking are satisfied where they are satisfied on or after June 30, 2010, or

2.
June 30, 2015 where the requirements to proceed with the undertaking were satisfied before June 30, 2010, or

B.
in a case relating to a transition species, June 30, 2015.

12.
Carrying out an undertaking that is designated as an undertaking to which the Environmental Assessment Act applies under Ontario Regulation 101/07 (Waste Management Projects) made under that Act, that is required under that regulation to be carried out in accordance with the Environmental Screening Process for Waste Management Projects described in that regulation and in respect of which all the requirements of the Environmental Screening Process for Waste Management Projects that are necessary to proceed with the undertaking have been satisfied if,

i.
the requirements are satisfied before the effective date or within two years of that date, and

ii.
the undertaking is commenced before the effective date or is commenced after that date but no later than,

A.
in a case relating to a newly-listed species,

1.
the fifth anniversary of the day the requirements to proceed with the undertaking are satisfied where they are satisfied on or after June 30, 2010, or

2.
June 30, 2015 where the requirements to proceed with the undertaking were satisfied before June 30, 2010, or

B.
in a case relating to a transition species, June 30, 2015.

13.
Constructing a hydrocarbon line or station under the authority of an order made under Part VI of the Ontario Energy Board Act, 1998 if, 

i.
the order is made before the effective date or within two years after that date, and

ii.
the construction is commenced before the effective date or is commenced after that date but no later than,

A.
in a case relating to a newly-listed species, 

1.
the fifth anniversary of the day the order is made, where the order is made on or after June 30, 2010, or

2.
June 30, 2015, where the order was made before June 30, 2010, or

B.
in a case relating to a transition species, June 30, 2015.

14.
Constructing a renewable energy generation facility under the authority of, and in accordance with, a renewable energy approval issued under Part V.0.1 of the Environmental Protection Act if,

i.
the approval is issued before the effective date or within two years after that date, and

ii.
the construction is commenced before the effective date or is commenced after that date but no later than,

A.
in a case relating to a newly-listed species, 

1.
the fifth anniversary of the day the approval is issued, where the approval is issued on or after June 30, 2010, or

2.
June 30, 2015, where the approval was issued before June 30, 2010, or

B.
in a case relating to a transition species, June 30, 2015.

15.
An activity described in section 3 of Ontario Regulation 350/12 (Registrations under Part II.2 of the Act — Solar Facilities) made under the Environmental Protection Act in respect of which a confirmation of registration has been provided under section 20.22 of that Act by the Director appointed under section 5 of that Act if,

i.
the confirmation of registration is provided before the effective date or within two years of that date, and

ii.
the activity is commenced before the effective date or is commenced after that date but no later than,

A.
in a case relating to a newly-listed species, 

1.
the fifth anniversary of the day the confirmation of registration is provided, where the confirmation of registration is provided on or after June 30, 2010, or

2.
June 30, 2015, where the confirmation of registration was provided before June 30, 2010, or

B.
in a case relating to a transition species, June 30, 2015.

16.
Advanced exploration carried out under Part VII of the Mining Act in respect of which the Director of Mine Rehabilitation has issued a written acknowledgement of receipt of a certified closure plan under subsection 140 (5) of that Act or a written acknowledgement of receipt of amendments to a certified closure plan under subsection 143 (8) of that Act if,

i.
the written acknowledgement is received before the effective date or within two years of that date, and

ii.
advanced exploration is commenced before the effective date or is commenced after that date but no later than,

A.
in a case relating to a newly-listed species, 

1.
the fifth anniversary of the day the written acknowledgement is received where it is received on or after June 30, 2010, or

2.
June 30, 2015, where the written acknowledgement was received before June 30, 2010, or

B.
in the case of a transition species, June 30, 2015.

17.
Mine production carried out under Part VII of the Mining Act in respect of which the Director of Mine Rehabilitation has issued a written acknowledgement of receipt of a certified closure plan under clause 141 (4) (a) of that Act or a written acknowledgement of receipt of amendments to a certified closure plan under subsection 143 (8) of that Act if,

i.
the written acknowledgement is received before the effective date or within two years of that date, and

ii.
mining production is commenced before the effective date or is commenced after that date but no later than,

A.
in a case relating to a newly-listed species, 

1.
the fifth anniversary of the day the written acknowledgement is received where it is received on or after June 30, 2010, or

2.
June 30, 2015, where the written acknowledgement was received before June 30, 2010, or

B.
in the case of a transition species, June 30, 2015.

18.
Rehabilitation of a mine hazard in compliance with a certified closure plan filed pursuant to an order made under subsection 147 (1) of the Mining Act if,

i.
the certified closure plan is filed before the effective date or within two years of that date, and

ii.
rehabilitation of the mine hazard is commenced before the effective date or is commenced after that date but no later than,

A.
in a case relating to a newly-listed species, 

1.
the fifth anniversary of the day the certified closure plan is filed where it is filed on or after June 30, 2010, or

2.
June 30, 2015, where the certified closure plan was filed before June 30, 2010, or

B.
in the case of a transition species, June 30, 2015.

19.
Voluntary rehabilitation of a mine hazard that was approved by the Director of Mine Rehabilitation under section 139.2 of the Mining Act if,

i.
the written approval of the Director was granted before the effective date or within two years of that date, and

ii.
the voluntary rehabilitation of the mine hazard is commenced before the effective date or is commenced after that date but no later than,

A.
in a case relating to a newly-listed species, 

1.
the fifth anniversary of the day the approval is granted where it is granted on or after June 30, 2010, or

2.
June 30, 2015, where the approval was granted before June 30, 2010, or

B.
in the case of a transition species, June 30, 2015.

(3)  The carrying out of an undertaking referred to in paragraph 8, 9 or 11 of subsection (2) does not include the operation of a hydro-electric generating station or the operation of a wind facility within the meaning of Ontario Regulation 359/09 (Renewable Energy Approvals under Part V.0.1 of the Act) made under the Environmental Protection Act.

(4)  Despite anything in subsection (2), subsections (5) to (15) do not apply to an activity described in section 23.4 in respect of a species listed in the Schedule to that section. 

(5)  Subsection 10 (1) of the Act does not apply to a person who, while engaging in an activity described in subsection (2), damages or destroys the habitat of a newly-listed species or transition species if the conditions set out in subsection (7) are satisfied.

(6)  Clause 9 (1) (a) of the Act does not apply to a person who, while engaging in an activity described in subsection (2), kills, harms, harasses, captures or takes a member of a newly-listed species if the conditions set out in subsection (7) are satisfied.

(7)  The following are the conditions that a person carrying out an activity described in subsection (2) must satisfy for the purposes of the exemptions set out in subsections (5) and (6):

1.
The person must give the Minister notice of the activity by submitting a notice of activity form available on the Registry to the Minister through the Registry.

2.
The person must ensure that the notice of activity form includes,

i.
a description of the activity the person is carrying out or is proposing to carry out, 

ii.
a statement that the activity has already commenced or the date the activity will commence,

iii.
the location at which the activity is being carried out or will be carried out, and 

iv.
the name of every newly-listed or transition species that will be affected by the activity.

3.
The person must give notice under paragraph 1,

i.
promptly after June 30, 2013, if the activity has already commenced on that date, or

ii.
before the activity is commenced, if the activity has not commenced on or before June 30, 2013.

4.
The person must follow the requirements of section 23.3 with respect to the completion of the notice of activity form, the keeping of records relating to the notice of activity form and the updating of the information on the Registry.

5.
While carrying out the activity, the person must take reasonable steps to minimize the adverse effects of the activity on each species identified in the notice of activity form, including those steps identified in subsection (8).

6.
The person must,

i.
ensure that a mitigation plan is prepared in accordance with subsections (9) and (10),

ii.
subject to subsection (11), ensure that the mitigation plan referred to in subparagraph i is prepared within two years of the day a notice of activity form is submitted to the Minister under paragraph 1 and before the person begins to take steps to restore, create or enhance habitat as required under paragraph 10 of subsection (8), and

iii.
in the case of a person described in subsection (11), ensure that the conditions set out in subsection (12) are satisfied.

7.
After a mitigation plan is prepared, the person must,

i.
carry out the activity in accordance with the mitigation plan, 

ii.
ensure that the mitigation plan is updated in accordance with subsections (9) and (10) at least once every five years to include information obtained while monitoring the effects of the activity under paragraph 8.

iii.
retain a copy of the mitigation plan until at least five years after the activity is complete, and 

iv.
provide a copy of the mitigation plan to the Ministry within 14 days of receiving a request for it.  

8.
The person must,

i.
monitor the effects of the activity on the species identified in the notice of activity form until the day the activity is complete,  

ii.
monitor the effectiveness of steps described in paragraphs 1 to 9 of subsection (8) that are taken to minimize adverse effects of the activity on the species until the day those steps are complete, and

iii.
monitor the effectiveness of the steps taken to restore, create or enhance habitat under paragraph 10 of subsection (8) until 12 months after those steps are completed. 

9.
On or before December 31 of each year in which the activity is carried out and in which the person is required under paragraph 8 to monitor the effectiveness of any steps taken to minimize adverse effects of the activity, the person must prepare an annual report in accordance with subsection (14) and thereafter the person must,

i.
retain a copy of the annual report for at least five years after it is prepared, and

ii.
provide a copy of the annual report to the Ministry within 14 days of receiving a request for it.   

10.
If the person or an employee or agent of the person observes a species identified in the notice of activity form in the course of carrying out the activity, the person must ensure that, within three months of the observation, the Natural Heritage Information Centre Rare Species Reporting Form available on the Ministry website is completed, detailing the species and number of individual members that were observed, the date and location of the observation and any other information requested on that form.

(8)  The following are the steps that a person must take to minimize adverse effects of an activity described in a notice of activity form submitted under paragraph 1 of subsection (7) on a species identified in the notice of activity form: 

1.
The person shall take steps to minimize or avoid the killing, harming or harassing of members of the species during a time of year when the species is likely to be carrying out a life process related to hibernation or reproduction, including rearing.  

2.
The person must not carry out any part of the activity in an area while it is being used by a member of the species to carry out a life process related to hibernation or reproduction, including rearing. 

3.
The person shall take steps to exclude animals that are members of the species from an area in which the activity is occurring or is likely to occur, such as installing temporary fencing to prevent members of the species from accessing the area.

4.
If the person encounters an animal that is a member of the species in the course of carrying out the activity, the person must cease carrying out the activity and provide the animal with a reasonable amount of time to leave the area in which the activity is occurring before continuing with the activity.

5.
If, after providing an animal with a reasonable amount of time in accordance with paragraph 4 the animal does not leave the area, the person must take measures to relocate the animal to a nearby location that is suitable and safe for the animal.

6.
If the person encounters a moss, lichen or vascular plant that is a member of the species in the course of carrying out the activity and it is not necessary to kill or harm the member for the purpose of carrying out the activity, the person must,

i.
cease the activity in the area of the encounter, 

ii.
install and maintain barriers to create a protective zone around the species, and 

iii.
after establishing the protective zone referred to in subparagraph ii, continue the activity in a manner that does not impair the ability of the species to carry out its life processes, including reproduction.

7.
If it is necessary to kill or harm a moss, lichen or vascular plant for the purpose of carrying out the activity, the person must relocate the moss, lichen or vascular plant to a nearby location within the species’ habitat that is suitable and safe for the species so that it is not killed or harmed, provided it is feasible to do so.

8.
The determination under paragraph 7 as to whether it is feasible to relocate a moss, lichen or vascular plant must be made by the person using the best available information with respect to the suitability of relocating that species, including information obtained from the Ministry.

9.
The relocation of an animal or of a moss, lichen or vascular plant in accordance with paragraph 5 or 7 must be undertaken by, or in consultation with, a person who is knowledgeable about, or has training in, the handling of the species.

10.
Within two years of the day the person submitted the notice of activity form to the Minister under paragraph 1 of subsection (7), the person shall begin to take steps to,

i.
restore any habitat of the species that is damaged or destroyed by the activity, to the extent that it is feasible to do so, or

ii.
create habitat for the species or enhance any existing habitat for the species in an area that is in the same ecoregion as the habitat that was damaged or destroyed by the activity and in a manner that minimizes the overall loss of habitat for the species resulting from the activity.

11.
The person must not carry out any part of the activity in an area that is being used, or has been used at any time in the previous three years, by woodland caribou (forest-dwelling boreal population) to carry out a life process related to reproduction, including rearing.

(9)  A mitigation plan must be prepared and updated by one or more persons with expertise in relation to every species that is the subject of the plan, using the best available information on steps that may help minimize or avoid adverse effects on the species, which includes consideration of information obtained from the Ministry, aboriginal traditional knowledge and community knowledge if it is reasonably available.

(10)  A mitigation plan prepared in respect of an activity described in subsection (2) must include the following information:

1.
The following information with respect to the activity:

i.
a description of the activity,

ii.
the proposed start and completion dates of the activity,

iii.
a description of all of the stages of the activity and a timeline for the stages, and

iv.
a map indicating the geographic location of the property on which the activity will occur.

2.
A list of the newly-listed species or transition species that will likely suffer adverse effects as a result of the activity and an assessment of the activity’s likely effects on the local population of each newly-listed or transition species.

3.
Details on the steps the person will take to minimize adverse effects of the activity on the species identified in paragraph 2, including,

i.
a description of each step to be taken and the dates and locations at which the steps will be taken, 

ii.
the times during the year at which a species identified under paragraph 2 is likely to be carrying out a life process related to hibernation or reproduction, including rearing, and at which activities that are likely to kill, harm or harass a member of the species, or damage or destroy its habitat, must not be carried out.

4.
Details regarding the monitoring the person plans to conduct to assess the effects of the activity on members of the species identified under paragraph 2 and the effectiveness of steps taken to minimize adverse effects on the species. 

(11)  A person who proposes to carry out an activity described in paragraph 14 of subsection (2) and who has not been issued a renewable energy approval under Part V.0.1 of the Environmental Protection Act on or before the effective date must prepare a mitigation plan in respect of the activity before either of the following days:

1.
If the person has not submitted an application for a renewable energy approval under Part V.0.1 of the Environmental Protection Act on or before the effective date, the day the person submits the application.

2.
If the person has submitted an application for a renewable energy approval under Part V.0.1 of the Environmental Protection Act on or before the effective date, the day the renewable energy approval is issued.

(12)  A person who prepares a mitigation plan under subsection (11) shall ensure that the following conditions are satisfied:

1.
The person must submit the mitigation plan to the Minister promptly after it is prepared.

2.
The Minister must approve the mitigation plan, subject to subsection (13).

3.
The person must receive written notice of the approval of the Minister.

(13)  The Minister may refuse to approve a mitigation plan submitted under subsection (12) if, in his or her opinion,

(a)
the mitigation plan has not been prepared by one or more persons with expertise in relation to every species that is the subject of the plan, using the best available information; or

(b)
the steps set out in the mitigation plan may not be sufficient to,

(i)
restore any habitat of the species that is damaged or destroyed by the activity, to the extent that it is feasible to do so,

(ii)
create habitat for the species or enhance any existing habitat for the species in a manner that minimizes the overall loss of habitat for the species resulting from the activity, or

(iii)
otherwise effectively minimize the adverse effects of the activity on the species.

(14)  An annual report referred to paragraph 9 of subsection (7) shall document, and assess the effectiveness of, the steps taken by the person in the previous 12 months to minimize adverse effects of an activity described in a notice of activity form submitted under paragraph 1 of subsection (7) on the newly-listed or transition species identified in the notice of activity form, including the locations where the steps were taken.

(15)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to the possession or transport of a member of a species if,

(a)
pursuant to subsection (5) or (6), clause 9 (1) (a) or subsection 10 (1) of the Act did not apply with respect to the species or its habitat; or

(b)
the possession or transport of the member of the species is necessary in order to satisfy the conditions set out in subsection (7).

(16)  Subsection 10 (1) of the Act does not apply to a person who damages or destroys the habitat of a newly-listed or transition species while carrying out the undertaking described in the order made under section 3.2 of the Environmental Assessment Act and approved by Order in Council 2174/99 on December 8, 1999 with respect to hydroelectric facilities on the Mattagami River if the person satisfies the conditions set out in subsection (7).

(17)  Clause 9 (1) (a) of the Act does not apply to a person who kills, harms, harasses, captures or takes a living member of a newly-listed species while carrying out the undertaking described in the order made under section 3.2 of the Environmental Assessment Act and approved by Order in Council 2174/99 on December 8, 1999 with respect to hydroelectric facilities on the Mattagami River if the person satisfies the conditions set out in subsection (7).

(18)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to the possession or transport of a member of a species if,

(a)
pursuant to subsection (16) or (17), clause 9 (1) (a) or subsection 10 (1) of the Act did not apply with respect to the species or its habitat; or

(b)
the possession or transport of the member of the species is necessary in order to satisfy the conditions set out in subsection (7).

(19)  Clause 10 (1) (a) of the Act does not apply to a person who, after the effective date, damages or destroys the habitat of a transition species while carrying out an activity that is authorized by a permit issued under section 17 of the Act before June 30, 2013 if,

(a)
the permit is still in effect; and

(b)
the activity is carried out in accordance with the conditions of the permit.
Pits and quarries


23.14  (1)  This section applies with respect to a pit or quarry that,

(a)
is operated under the authority of a licence, wayside permit or aggregate permit issued under the Aggregate Resources Act; or

(b)
is located in an area in Ontario to which the Aggregate Resources Act does not apply and operated in accordance with the applicable zoning by-laws.

(2)  This section does not apply with respect to the following species:

1.
Blue racer.

2.
Butler’s gartersnake.

3.
Common five-lined skink (Carolinian population).

4.
Henslow’s sparrow.

5.
Small-mouthed salamander.

6.
Virginia mallow.

7.
Yellow-breasted chat.

(3)  Subject to subsection (5), clause 9 (1) (a) and subsection 10 (1) of the Act do not apply to a person who operates a pit or quarry and who, in the course of operating a pit or quarry, kills, harms, harasses, captures or takes a member of a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species, or damages or destroys the habitat of such a species, if,

(a)
in the case of a species that was listed on the Species at Risk in Ontario List as an endangered or threatened species before January 24, 2013, the pit or quarry began operations,

(i)
before the day the species was listed on the Species at Risk in Ontario List as an endangered or threatened species, or

(ii)
before the day the species first appeared on the site on which the pit or quarry is located; or

(b)
in the case of a species that was listed on the Species at Risk in Ontario List as an endangered or threatened species for the first time on January 24, 2013, 

(i)
the pit or quarry began operations before January 24, 2013, 

(ii)
the pit or quarry began operations before the day the species first appeared on the site on which the pit or quarry is located, or

(iii)
the pit or quarry begins operations after January 24, 2013, so long as on or before January 24, 2015,

(A)
an application for a licence, wayside permit or aggregate permit has been made under the Aggregate Resources Act in respect of the land comprising the pit and quarry, and

(B)
the Ministry has given the applicant notice that the application complies with the requirements of the Aggregate Resources Act. 

(4)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to the possession or transport of a member of a species if, 

(a)
pursuant to subsection (3), clause 9 (1) (a) and subsection 10 (1) of the Act did not apply with respect to the member of the species; or

(b)
the possession or transport of the member of the species is necessary in order to satisfy the conditions set out in subsection (5).

(5)  Subsection (3) does not apply unless the person referred to in that subsection satisfies the following conditions:

1.
Before doing anything, in the course of operating the pit or quarry, that is prohibited under clause 9 (1) (a) or subsection 10 (1) of the Act in respect of a species to which subsection (3) applies, the person must,

i.
give the Minister notice of the fact that the person is operating a pit or quarry by submitting a notice of activity form available on the Registry to the Minister through the Registry, and

ii.
subject to subsection (6), prepare in accordance with subsection (7) a mitigation plan that meets the requirements of subsection (8).

2.
The person must ensure that the notice of activity form includes,

i.
the location of the pit or quarry, and

ii.
the name of every species to which subsection (3) applies that will likely be affected by the operation of the pit or quarry.

3.
The person must follow the requirements of section 23.3 with respect to the completion of the notice of activity form, the keeping of records relating to the notice of activity form and the updating of the information on the Registry.

4.
For as long as the operation of the pit or quarry is likely to adversely affect the species identified in the notice of activity form, the person must,

i.
comply with the requirements of the mitigation plan,

ii.
ensure that reasonable steps are taken to minimize the adverse effects of the activity on the species identified in the notice of activity form, including the steps described in subsection (9), and such other steps as may be described in the mitigation plan.

5.
The person must,

i.
retain a copy of the mitigation plan while operating the pit or quarry and for a period of five years after the person ceases to operate the pit or quarry, 

ii.
ensure that the plan is updated in accordance with subsections (7) and (8) at least once every five years to include information obtained while carrying out the monitoring requirements described in paragraph 6, and

iii.
provide a copy of the mitigation plan to the Ministry within 14 days of receiving a request for it.

6.
The person must monitor the effectiveness of the steps taken to minimize the adverse effects of the operation of the pit or quarry on the species identified in the notice of activity form.

7.
The person must,

i.
on or before December 31 of each year, prepare an annual report in accordance with subsection (10) on the effects that the operation of the pit or quarry has on the species identified in the notice of activity form,

ii.
retain a copy of the annual report for at least five years after it is prepared, and

iii.
provide a copy of the annual report to the Ministry within 14 days of receiving a request for it.

8.
If the person or an employee or agent of the person observes a species identified in the notice of activity form in the course of carrying out the activity, the person must ensure that, within three months of the observation, the Natural Heritage Information Centre Rare Species Reporting Form available on the Ministry website is completed, detailing the species and number of individual members that were observed, the date and location of the observation and any other information requested on that form. 

(6)  A person who carries out an activity described in subsection (1) is not required to complete the preparation of a mitigation plan until the following dates if the following circumstances apply:

1.
If the mitigation plan relates to a species that was added to the Species at Risk in Ontario List as an endangered or threatened species on January 24, 2013, the second anniversary of that day.

2.
If the mitigation plan relates to a species that first appears on the site of the pit or quarry after the pit or quarry begins operation, two years after the date the species first appears on the site.

(7)  A mitigation plan must be prepared and updated by one or more persons with expertise in relation to every species that is the subject of the plan, using the best available information on steps that may help minimize or avoid adverse effects on the species, which includes consideration of information obtained from the Ministry, aboriginal traditional knowledge and community knowledge if it is reasonably available.

(8)  A mitigation plan must include the following information:

1.
The name and contact information of the person who operates the pit or quarry.

2.
A map indicating the geographic location of the pit or quarry.

3.
A list of the species identified in a notice of activity form submitted under paragraph 1 of subsection (5) and that are the subject of the mitigation plan.

4.
A description of the places within the pit or quarry that are the habitat of, or used by, the species identified under paragraph 3.

5.
Details on how the person will carry out the steps described in subsection (9) that the person must take to minimize the adverse effects of the operation of the pit or quarry on the species referred to in paragraph 3, including,

i.
the dates on which, and locations at which, each step will be carried out, and

ii.
the dates during the year when the species is likely to be carrying out a life process related to hibernation or reproduction, including rearing, and during which the person must avoid killing, harming or harassing members of the species.

6.
A description of the steps the person plans to take to minimize the adverse effects of the operation of the pit or quarry on the species identified under paragraph 3, in addition to the steps described in subsection (9), including a description of,

i.
the training that will be provided to employees, agents and contractors that are likely to encounter members of the species while performing their duties, in order to satisfy the obligations under this section,

ii.
if the operation of the pit or quarry results in the damage or destruction of the habitat of the species, any measures to enhance or restore habitat for the species,

iii.
the steps the person will take to avoid or minimize killing, harming or harassing members of the species or damaging or destroying habitat, in addition to the steps described in paragraph 1 of subsection (9), and

iv.
the steps the person will take if a member of the species is encountered during the operation of the pit or quarry, in addition to the steps described in paragraphs 2, 3, 4, 5 and 6 of subsection (9).

7.
A description of the steps the person will take to monitor the effectiveness of the steps taken to minimize the adverse effects of the operation of the pit or quarry on the species identified under paragraph 3.

(9)  The steps that a person must take to minimize the adverse effects of the operation of a pit or quarry on a species identified in a notice of activity form submitted under paragraph 1 of subsection (5) are as follows:

1.
The person must take steps to avoid or minimize killing, harming or harassing members of the species during a time of year when the species is likely to be carrying out a life process related to hibernation or reproduction, including rearing.

2.
If the person encounters an animal that is a member of the species while operating the pit or quarry, the person must cease operations in the area of the encounter and provide the animal with a reasonable amount of time to leave the area before continuing the operation of the pit or quarry.

3.
If, after providing an animal with a reasonable amount of time in accordance with paragraph 2 the animal does not leave the area, the person must take measures to relocate the animal to a nearby location that is suitable and safe for the animal.

4.
If the person encounters a moss, lichen or vascular plant that is a member of the species while operating the pit or quarry and it is not necessary to kill or harm the member for the purpose of carrying out the activity, the person must,

i.
cease the activity in the area of the encounter, 

ii.
install and maintain barriers or other structures to create a protective zone around the species, and 

iii.
after establishing the protective zone referred to in subparagraph ii, continue the operation of the pit or quarry in a manner that does not impair the ability of the species to carry out its life processes, including reproduction.

5.
If it is necessary to kill or harm a moss, lichen or vascular plant referred to in paragraph 4 for the purpose of operating the pit or quarry, the person must, provided it is feasible to do so, relocate the moss, lichen or vascular plant to a nearby location within the species’ habitat that is suitable and safe for the species.

6.
The determination under paragraph 5 as to whether it is feasible to relocate a moss, lichen or vascular plant must be made by the person using the best available information with respect to the suitability of relocating that species, including information obtained from the Ministry.

7.
The relocation of an animal in accordance with paragraph 3, or the relocation of a moss, lichen or vascular plant in accordance with paragraph 5, must be undertaken by, or in consultation with, a person who is knowledgeable about, or has training in, the handling of the species.

8.
The person must take steps to exclude members of the species from an area of activity in the pit or quarry, such as installing fencing to prevent reptiles and amphibians from accessing active stockpiles of aggregates or areas of operation.

9.
If the species uses nests or hibernacula to carry out its life processes, the person must, before and during the period of time when the species is likely to use the nests or hibernacula, install and maintain barriers or other structures to create a protective zone around the nests or hibernacula to limit the adverse effects that may be caused by the operation of the pit or quarry.

10.
During a period of time when the species is likely to be using the nests or hibernacula to carry out life processes, the person must not carry out operations,

i.
within the protective zone installed under paragraph 8, or

ii.
in a manner that would impair the ability of the species to carry out its life processes within the protective zone.

11.
The person must inform all employees, agents and contractors engaged in operating the pit or quarry that the species are present at the pit or quarry and of the steps required under paragraphs 1 to 10 and must install signs at the pit or quarry to that effect.

12.
If the person discovers that the steps described in paragraphs 1 to 11 or in the mitigation plan have not been effective in minimizing the adverse effects of the operation of the pit or quarry on the species, the person shall,

i.
take such actions as are necessary to increase the effectiveness of those steps, or

ii.
take such other reasonable steps as may be necessary to minimize the adverse effects of the operation of the pit or quarry on the species.

(10)  The annual report required under paragraph 7 of subsection (5) shall include,

(a)
the steps taken by the person operating the pit or quarry to minimize adverse effects of the operation of the pit or quarry on the species identified in the notice of activity form submitted under paragraph 1 of subsection (5) and an assessment of their effectiveness;

(b)
information collected during the monitoring referred to in paragraph 6 of subsection (5);

(c)
records of any activities carried out in accordance with the mitigation plan; and

(d)
details of any observations of the species identified in the notice of activity form submitted under paragraph 1 of subsection (5) in the course of operating the pit or quarry, including,

(i)
the name of the species,

(ii)
the location of the observation, and

(iii)
the date and time of the observation.  

(11)  This section does not apply to a person who operates a pit or quarry and who has entered into an agreement with the Minister under clause 22 (1) (b) or (2) (b), unless the person gives notice to the Minister in accordance with paragraph 1 of subsection (5).
Possession for educational purposes, etc.


23.15  (1)  In this section,
“educational organization” means, subject to subsection (2),

(a)
a curatorial institution, including a museum or science centre, that is owned or operated by the Province or by a municipality,

(b)
a post-secondary institution that is a member of the Association of Universities and Colleges of Canada, or

(c)
a college of applied arts and technology established under the Ontario Colleges of Applied Arts and Technology Act, 2002.

(2)  This section applies to an educational organization only if it,

(a)
gives the Minister notice that it is engaged in scientific or educational activities that require that, from time to time, it acquire and possess living or dead members of various species that are listed on the Species at Risk in Ontario List as extirpated, endangered or threatened species, parts of members of such species or anything derived from members of such species; 

(b)
gives the notice under clause (a) by submitting a notice of activity form available on the Registry to the Minister through the Registry; 

(c)
includes in the notice of activity form a description of the scientific or educational activities which it carries out; and

(d)
follows the requirements of section 23.3 with respect to the completion of the notice of activity form, the keeping of records relating to the notice of activity form and the updating of the information on the Registry.

(3)  Clause 9 (1) (b) of the Act does not apply to an educational organization that possesses or collects, for scientific or educational purposes, a living or dead member of a species that is listed on the Species at Risk in Ontario List as an extirpated, endangered or threatened species, a part of a member of such a species or anything derived from a member of such a species, if the following conditions are met:

1.
The educational organization must acquire the member of the species, the part or the thing, from a person who is authorized to possess it under the Act.

2.
After acquiring the member of the species, the part or the thing, the educational organization must create a record relating to it containing the following information:

i.
a statement describing what was acquired, whether a living or dead member of a species, a part of a member of a species or a thing derived from a member of a species, and identifying the relevant species,

ii.

if more than one member of the species, or more than one part or thing is acquired, the number of members, parts or things,

iii.
the date the member of the species, the part or the thing comes into the possession of the educational organization,

iv.
the person from whom the member of the species, the part or the thing was acquired and a description of the circumstances under which it was acquired,

v.
in the case of a living member of a species, a description of any injury to the member and, if applicable, the time and circumstances of the death and of the disposal of the member, and

vi.
if the member of the species, the part or the thing is transferred to another educational organization, the date of the transfer and the name of the other educational organization.

3.
The educational organization must maintain the records required under paragraph 2 for as long as the member of the species, the part or the thing is in its possession and provide copies of the records to the Ministry on request.

4.
In the case of a living member of a species, the educational organization must take reasonable steps to ensure that the member is safe from harm while in its possession.

(4)  Clause 9 (1) (b) of the Act does not apply to the transport by an educational organization of anything that the organization is permitted to possess or collect under subsection (3), if the transportation is to another educational organization or to a veterinarian.

(5)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to a person who possesses or transports a dead member of a species that is listed on the Species at Risk in Ontario List as an extirpated, endangered or threatened species, or a part of a member of such a species, if the person,

(a)
possesses the member or part for no more than seven days; and

(b)
after possessing the member or part for a maximum of seven days, transports it to an educational organization.

(6)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to a person who possesses a dead member of a species that is listed on the Species at Risk in Ontario List as an extirpated, endangered or threatened species, or a part of a member of such a species, for the purpose of carrying out a scientific or educational activity, if the person,

(a)
upon acquiring the member or part, gives notice to the Minister that the person has possession of the member or part for the purpose of carrying out a scientific or educational activity;

(b)
gives the notice under clause (a) by submitting a notice of possession form available on the Registry to the Minister through the Registry; 

(c)
includes in the notice of possession form, 

(i)
the identity of the species to which the member or part belongs,

(ii)
the date on which the member or part was acquired, and 

(iii)
a description of the scientific or educational activity that the person is carrying out;

(d)
follows the requirements of subsections (7) and (8) with respect to the completion of the notice of possession form, the keeping of records relating to the notice of possession form and the updating of the information on the Registry; and

(e)
after completing the scientific or educational activity, transports the member or part to an educational organization.

(7)  Before submitting a notice of possession form to the Minister, a person shall ensure that,

(a)
all mandatory information requested on the form, including the contact information for the person, has been provided; and 

(b)
the information provided on the form is complete and accurate. 

(8)  After submitting a notice of possession form to the Minister, the person shall,

(a)
promptly upon obtaining from the Ministry confirmation that a notice of possession form submitted through the Registry has been received by the Minister, make a record of the confirmation;

(b)
for as long as the scientific or educational activity referred to in subsection (6) is being carried out,

(i)
keep the record of the confirmation at the premises where the activity is being carried out, and

(ii)
make the record of the confirmation available to the Ministry upon receiving a request for it; and

(c)
if there is a change in the contact information for the person who submitted the notice of possession form, update the information on the Registry within 10 business days of the change.

(9)  A person who provides incomplete, false or misleading information on a notice of possession form or when updating information on the Registry shall be deemed to have not submitted the notice of possession form.

(10)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to a person who transports a dead member of a species that is listed on the Species at Risk in Ontario List as an extirpated, endangered or threatened species, or a part of a member of such a species, to an educational organization in accordance with clause (6) (e).
Safe harbour habitat


23.16  (1)  In this section,
“safe harbour habitat” means the habitat of a species listed on the Species at Risk in Ontario List as an endangered or threatened species that was created or enhanced in accordance with subsection (2); (“habitat refuge”)
“safe harbour instrument” means one of the following instruments:

1.
A permit issued under clause 17 (2) (b) or (c) of the Act that includes a condition that safe harbour habitat be created or enhanced and that meets the requirements of subsection (3).

2.
A stewardship agreement entered into under section 16 of the Act that includes a condition that safe harbour habitat be created or enhanced and that meets the requirements of subsection (3). (“acte concernant un habitat refuge”)

(2)  This section applies to the habitat of a species listed on the Species at Risk in Ontario List as an endangered or threatened species only if,

(a)
the habitat was created,

(i)
in fulfilment of a condition of a safe harbour instrument, and 

(ii)
for the purpose of providing habitat to the species for a limited period of time specified in the safe harbour instrument; or

(b)
in the case of habitat of bobolink or eastern meadowlark, an area that is existing habitat for the species is enhanced,

(i)
in fulfilment of a condition of a safe harbour instrument, and 

(ii)
for the purpose of ensuring that the habitat continue as habitat for the species for a limited period of time specified in the safe harbour instrument.

(3)  A safe harbour instrument under which safe harbour habitat is created or enhanced shall include a statement by the Minister that he or she is of the opinion that, 

(a)
in the case of an area in which it is proposed that safe harbour habitat be created for a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species, other than bobolink or eastern meadowlark, the area,

(i)
is not currently the habitat of a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species, and

(ii)
is suitable for the creation of habitat for the species in question; 

(b)
in the case of an area of habitat for bobolink or eastern meadowlark that is proposed to be enhanced as safe harbour habitat for either or both of those species, the area,

(i)
is not currently the habitat of a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species, other than bobolink or eastern meadowlark, and

(ii)
is suitable for the enhancement of habitat for bobolink or eastern meadowlark; and

(c)
the period of time specified in the safe harbour instrument as the period of time for which the safe harbour habitat must continue to provide habitat for a particular species is sufficient to,

(i)
in the case of a stewardship agreement or of a permit issued under clause 17 (2) (b) of the Act, assist with the protection or recovery of the species in Ontario, and

(ii)
in the case of a permit issued under clause 17 (2) (c) of the Act, achieve an overall benefit to the species.

(4)  Subsection 10 (1) of the Act does not apply to a person who damages or destroys safe harbour habitat if,

(a)
the damage or destruction occurs after the end of the period of time specified in the safe harbour instrument as the period of time for which the habitat must continue to provide habitat for a particular species;

(b)
all the requirements of the safe harbour instrument under which the habitat was created or enhanced that are applicable to the habitat have been satisfied; and

(c)
the person satisfies the conditions set out in subsection (5).

(5)  The following are the conditions that a person who damages or destroys safe harbour habitat must satisfy for the purposes of clause (4) (c):

1.
Before beginning an activity that will damage or destroy the safe harbour habitat, the person must give the Minister notice of the activity by submitting a notice of activity form available on the Registry to the Minister through the Registry.

2.
The person must ensure that the notice of activity form includes, 

i.
a description of the activity,

ii.
the proposed start and end dates of the activity,

iii.
the location at which the activity will be carried out,

iv.
the name of the species for which the safe harbour habitat was created or enhanced, and

v.
the identification number given by the Minister to the applicable safe harbour instrument and that appears on the safe harbour instrument.

3.
The person must follow the requirements of section 23.3 with respect to the completion of the notice of activity form, the keeping of records relating to the notice of activity form and the updating of the information on the Registry.

4.
While carrying out the activity, the person must take reasonable steps to minimize adverse effects of the activity on members of the species for which the safe harbour habitat was created or enhanced, including the steps described in subsection (6).

5.
Within 90 days of the completion of the activity that damages or destroys safe harbour habitat, the person must prepare a report that includes, 

i.
a description of the effects of the activity on members of,

A.
the species for which the safe harbour habitat was created or enhanced, and

B.
any other species listed on the Species at Risk in Ontario List as endangered, threatened or of special concern,

ii.
a description of the reasonable steps the person took in accordance with paragraph 4 to minimize adverse effects of the activity on the species for which the safe harbour habitat was created or enhanced, and 

iii.
the date on which the damage or destruction of the habitat began and the date on which it ended.

6.
The person must retain the report referred to in paragraph 5 for no less than five years after it is created, and provide a copy of the report to the Ministry within 14 days of receiving a request for the report from the Ministry.

(6)  The following are the steps that a person must take to minimize the adverse effects of an activity to damage or destroy safe harbour habitat on the species for which the safe harbour habitat was created or enhanced:

1.
The person must take steps to minimize damaging or destroying the habitat of the species at a time of year when the species is likely to be carrying out a life process related to hibernation or reproduction, including rearing.  

2.
If the person encounters an animal that is a member of the species while carrying out the activity, the person must cease carrying out the activity in the area of the encounter and provide the animal with a reasonable amount of time to leave the area before continuing with the activity.

3.
If, after providing an animal with a reasonable amount of time in accordance with paragraph 2 the animal does not leave the area, the person must take measures to relocate the animal to a nearby location that is suitable and safe for the animal.

4.
If the person encounters a moss, lichen or vascular plant that is a member of the species in the course of carrying out the activity and it is not necessary to kill or harm the member for the purpose of carrying out the activity, the person must,

i.
cease the activity in the area of the encounter, 

ii.
install and maintain barriers or other structures to create a protective zone around the species, and 

iii.
after establishing the protective zone referred to in subparagraph ii, continue the activity in a manner that does not impair the ability of the species to carry out its life processes, including reproduction.

5.
If it is necessary to kill or harm a moss, lichen or vascular plant referred to in paragraph 4 for the purpose of carrying out the activity, the person must, provided it is feasible to do so, relocate the moss, lichen or vascular plant to a nearby location within the species’ habitat that is suitable and safe for the species.

6.
The determination under paragraph 5 as to whether it is feasible to relocate a moss, lichen or vascular plant must be made by the person using the best available information with respect to the suitability of relocating that species, including information obtained from the Ministry.

7.
The relocation of an animal in accordance with paragraph 3, or the relocation of a moss, lichen or vascular plant in accordance with paragraph 5 must be undertaken by, or in consultation with, a person who is knowledgeable about, or has training in, the handling of the species.

8.
The person must not capture, collect, take, possess or transport a member of the species unless,

i.
doing so is necessary to minimize adverse effects on the member,

ii.
the member is captured, collected, taken or possessed in the safe harbour habitat that was created or enhanced in accordance with this section or is transported from the safe harbour habitat, and

iii.
the capture, collection, taking, possessing or transporting of the member is carried out by, or in consultation with, a person with expertise or training related to the species. 

(7)  Subsection (4) applies to a safe harbour habitat even if, since the day the safe harbour habitat was created or enhanced for a particular species, the area of the safe harbour habitat has become the habitat of one or more other species listed on the Species at Risk in Ontario List as endangered or threatened species.

(8)  Subsection 10 (1) of the Act does not apply to a person who damages or destroys the habitat of a species listed on the Species at Risk in Ontario List as an endangered or threatened species if,

(a)
the habitat is located within the same area as a safe harbour habitat; 

(b)
the damage or destruction of the habitat occurs while the person carries out an activity to damage or destroy the safe harbour habitat in respect of which notice has been given to the Minister under paragraph 1 of subsection (5); and

(c)
pursuant to subsection (4), subsection 10 (1) of the Act does not apply to the damage or destruction of the safe harbour habitat by the person. 

(9)  Clause 9 (1) (a) of the Act does not apply to a person who, while carrying out an activity to damage or destroy safe harbour habitat, kills, harms, harasses, captures or takes a member of a species for which the safe harbour habitat was created or enhanced, or a member of any other species that is listed in the Species at Risk in Ontario List as an endangered or threatened species if, pursuant to subsection (4), subsection 10 (1) of the Act does not apply to the damage or destruction of the safe harbour habitat by the person.

(10)  Clause 9 (1) (b) of the Act does not apply to the possession, collection or transport of a member of a species if, 

(a)
pursuant to subsection (9), clause 9 (1) (a) of the Act did not apply with respect to the member of the species; or

(b)
the possession, collection or transport of the member of the species is necessary in order to satisfy the conditions set out in subsection (6).
Species protection, recovery activities


23.17  (1)  Subsections (4) to (9) apply with respect to the following activities intended to assist in the protection or recovery of one or more species listed on the Species at Risk in Ontario List as an endangered or threatened species:

1.
Any activity that implements, or that supports or assists in the implementation of, an action that the Government intends to take or support in response to a recovery strategy prepared for the species under subsection 11 (1) of the Act and that is identified in a statement published by the Minister under subsection 11 (8) of the Act.

2.
If the Minister has not yet published a statement under subsection 11 (8) of the Act in response to a recovery strategy prepared for the species under subsection 11 (1) of the Act, any activity that is identified as an approach to achieving the recommended objectives set out in the recovery strategy.

3.
If a recovery strategy has not yet been prepared for the species under subsection 11 (1) of the Act, any activity that implements, or assists in the implementation of, an action or approach recommended in a recovery strategy prepared for the species under subsection 37 (1) of the Species at Risk Act (Canada) or in a management plan prepared for the species under section 65 of that Act.

4.
If a recovery strategy has not yet been prepared for the species under subsection 11 (1) of the Act and if neither a recovery strategy nor a management plan has been prepared for the species under subsection 37 (1) or section 65 of the Species at Risk Act (Canada), any of the following activities:

i.
an activity to enhance, maintain or restore the species’ habitat, including,

A.
the maintenance or enhancement of vegetation that forms a component of the species’ habitat,

B.
the maintenance or restoration of the ecological integrity of a species habitat,

C.
the maintenance of water quality, quantity or flow within the species’ habitat at levels that are suitable for the species to carry out its life processes, or the enhancement of water quality, quantity or flow within the species’ habitat to such levels, or

D.
the creation or enhancement of habitat features for the species such as nesting or hibernation sites,

ii.
an activity to reduce a threat to the species that is identified in a status report referred to in section 21 of the Species at Risk Act (Canada), 

iii.
an activity to develop scientific knowledge related to,

A.
the distribution or abundance of the species or its habitat in Ontario,

B.
the manner in which the species depends upon or uses its habitat, or

C.
a threat to the species identified in a status report referred to in subparagraph ii.

(2)  The reference to ecological integrity in sub-subparagraph 4 i B of subsection (1) refers to a condition in which biotic and abiotic components of ecosystems and the composition and abundance of native species and biological communities are characteristic of their natural regions, and rates of change and ecosystem processes are unimpeded and, when used with reference to an area, indicates that the area,

(a)
has healthy and viable populations of native species, including species listed on the Species at Risk in Ontario List, and maintains the habitat on which the species depend; and

(b)
has levels of air and water quality consistent with protection of biodiversity.

(3)  Despite subsection (1), subsections (4) to (9) do not apply to any activity described in that subsection if the killing of one or more members of a species listed on the Species at Risk in Ontario List as an endangered or threatened species was an intentional part of the activity, rather than an incidental consequence of the activity. 

(4)  Clause 9 (1) (a) and subsection 10 (1) of the Act do not apply to a person who, while carrying out an activity described in subsection (1), kills, harms, harasses, captures or takes a member of a species that is the object of the activity, or damages or destroys the habitat of such a species, if the person satisfies all of the conditions set out in subsection (6).

(5)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to the possession or transport of a member of a species if, 

(a)
pursuant to subsection (4), clause 9 (1) (a) of the Act did not apply with respect to the member of the species; or

(b)
the possession or transport of the member of the species is necessary in order to satisfy the conditions set out in subsection (6).

(6)  The following are the conditions that a person who carries out an activity described in subsection (1) must satisfy for the purposes of subsection (4):

1.
Before commencing the activity, the person must,

i.
give the Minister notice of the activity by submitting a notice of activity form available on the Registry to the Minister through the Registry, and

ii.
prepare in accordance with subsection (7) a mitigation plan that meets the requirements of subsection (8) and that identifies the steps that will be taken,

A.
to minimize the adverse effects of the activity on the species that is the object of the activity, and

B.
to monitor the effectiveness of the steps referred to in sub-subparagraph A.

2.
The person must ensure that the notice of activity form includes,

i.
a description of the activity, 

ii.
the proposed start and end dates for the activity,

iii.
the location at which the activity will be carried out, and

iv.
the name of each species that is the object of the activity.

3.
The person must follow the requirements set out in section 23.3 with respect to the completion of the notice of activity form, the keeping of records relating to the notice of activity form and the updating of the information on the Registry.

4.
After the mitigation plan is prepared, the person must,

i.
ensure that the activity is carried out in accordance with the mitigation plan,

ii.
retain a copy of the mitigation plan for at least five years after the activity is complete,

iii.
provide a copy of the mitigation plan to the Ministry within 14 days of receiving a request for it, and

iv.
if the activity occurs over a period of more than five years, ensure that, at least once every five years, the mitigation plan is updated in accordance with subsection (7) to include information obtained while monitoring the effects of the activity under paragraph 6.

5.
While carrying out the activity, the person must ensure that the steps described in subsection (9), and such other steps as may be described in the mitigation plan, are taken to minimize the adverse effects of the activity on each species that is the object of the activity.

6.
While carrying out the activity, the person shall ensure that the following are monitored:

i.
the effects of the activity on each species that is the object of the activity, and

ii.
the effectiveness of the steps taken to minimize adverse effects on each species.

7.
While carrying out the activity, the person must create and maintain a record of,

i.
the effects of the activity on each species that is the object of the activity, 

ii.
the steps that are taken by the person carrying out the activity to minimize the adverse effects of the activity on each species that is the object of the activity, including the locations where the steps are taken, and an assessment of the effectiveness of those steps, and 

iii.
the names of each individual with expertise who was responsible for carrying out or supervising the activity.

8.
The person must,

i.
retain a copy of the record created under paragraph 7 for at least five years after it is prepared, and

ii.
provide a copy of the record created under paragraph 7 to the Ministry within 14 days of receiving a request for it.

9.
Within 180 days of the completion of the activity, the person must prepare a report on the activity and submit it to the Natural Heritage Information Centre and the report must include the following information:

i.
a description of the activity, including its purpose and a statement as to whether the activity is a type of activity described in paragraph 1, 2, 3 or 4 of subsection (1),

ii.
a copy of the record created under paragraph 7, and

iii.
a summary of the outcome of the activity, including a detailed assessment of the extent to which the activity achieved its purpose.

10.
If the person or an employee or agent of the person observes a species identified in the notice of activity form in the course of carrying out the activity, the person must ensure that, within three months of the observation, the Natural Heritage Information Centre Rare Species Reporting Form available on the Ministry website is completed, detailing the species and number of individual members that were observed, the date and location of observation and any other information requested on the form.

(7)  A mitigation plan shall be prepared and updated by one or more persons with expertise in relation to every species that is the subject of the plan, using the best available information on steps that may help minimize or avoid adverse effects on the species, which includes consideration of information obtained from the Ministry, aboriginal traditional knowledge and community knowledge if it is reasonably available.

(8)  A mitigation plan prepared with respect to an activity identified in a notice of activity form submitted to the Minister under subparagraph 1 i of subsection (6) must include the following information:

1.
The name and contact information of the person carrying out the activity.

2.
The following information with respect to the activity:

i.
a description of the activity, including an explanation of its nature and purpose,

ii.
the proposed start and completion dates of the activity,

iii.
a description of all of the stages of the activity and a timeline for the stages, and

iv.
a description of the location of the activity.

3.
The identity of the species that is the object of the activity and an assessment of the likely effects of the activity on the members of the species. 

4.
Detailed plans of the steps the person will take during the activity to minimize the adverse effects of the activity on the species that is the object of the activity, including details of the steps described in subsection (9), such as the dates on which and locations at which each step will be taken.

5.
If the activity requires the handling of a member of a species listed on the Species at Risk in Ontario List as an endangered or threatened species that is an amphibian, bird, reptile or mammal,

i.
procedures relating to the handling and care of the species that the person will ensure are followed, and

ii.
a written opinion prepared by an animal care committee established under subsection 17 (1) of the Animals for Research Act, stating that the procedures included under subparagraph i provide for the proper handling and care of the species.

6.
Details regarding the steps the person will take to monitor the effects of the activity on members of the species that is the object of the activity and the effectiveness of the steps taken to minimize adverse effects on the species.

(9)  The following are the steps that a person must take to minimize the adverse effects of the activity described in the notice of activity form submitted to the Minister under subparagraph 1 i of subsection (6) on a species that is the object of the activity:

1.
The person must ensure that the activity is carried out by or under the supervision of a person with expertise in the type of species protection or recovery work involved in the activity.

2.
The person, and any employee, agent or contractor of the person, must receive training on the following subjects before carrying out any part of the activity that is likely to affect the species:

i.
the identity of the species,

ii.
how to identify the species and its habitat,

iii.
potential threats posed to the species and its habitat by the activity, and

iv.
the steps that must be taken under paragraphs 3 to 5 to minimize adverse effects on members of the species.

3.
Any part of the activity that could reasonably be expected to have an adverse effect on a member of the species must be carried out by or in consultation with a person with expertise related to the species.  

4.
If a member of the species is captured, collected or taken while carrying out the activity, the person must not,

i.
possess a living member of the species for a period longer than is necessary to carry out the activity or minimize adverse effects to the member, and in no case longer than seven days,

ii.
possess a dead member, or a part of a living or dead member, of the species for a period longer than is necessary to carry out the activity, or

iii.
release or introduce a living member of the species into an area other than the area from which the member was captured, collected or taken.

5.
The person must ensure that steps are taken to avoid the spread of disease,

i.
among members of the species, and 

ii.
between the members of the species and members of any other species.

(10)  Subsections (11) and (12) apply with respect to a stewardship activity that is, 

(a)
intended to assist in the protection or recovery of one or more species listed on the Species at Risk in Ontario List as an endangered or threatened species;

(b)
part of the Species at Risk in Ontario Stewardship Program and funded by a grant made by the Minister under subsection 47 (3) of the Act; and 

(c)
carried out in accordance with the conditions of the grant.

(11)  Clause 9 (1) (a) and subsection 10 (1) of the Act do not apply to a person who, while carrying out an activity described in subsection (10), kills, harms, harasses, captures or takes a member of a species that is the object of the activity, or damages or destroys the habitat of such a species, if the person satisfies the following conditions:

1.
If the activity requires the handling of a member of a species listed on the Species at Risk in Ontario List as an endangered or threatened species that is an amphibian, bird, reptile or mammal, then before commencing the activity the person must prepare a document that sets out,

i.
procedures relating to the handling and care of the species that the person will ensure are followed while carrying out the activity, and

ii.
a written opinion prepared by an animal care committee established under subsection 17 (1) of the Animals for Research Act, stating that the procedures included under subparagraph i provide for the proper handling and care of the species.

2.
The person must,

i.
retain a copy of the document referred to in paragraph 1 for at least five years after the activity is completed, and

ii.
provide a copy of the document referred to in paragraph 1 to the Ministry within 14 days of receiving a request for it.

3.
If a member of the species is captured, collected or taken while carrying out the activity, the person must not,

i.
possess a living member of the species for a period longer than is necessary to carry out the activity or minimize adverse effects to the member, and in no case longer than seven days,

ii.
possess a dead member, or a part of a living or dead member, of the species for a period longer than is necessary to carry out the activity, or

iii.
release or introduce a living member of the species into an area other than the area from which the member was captured, collected or taken.

(12)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to the possession, collection or transport of a member of a species if, 

(a)
pursuant to subsection (11), clause 9 (1) (a) and subsection 10 (1) of the Act did not apply with respect to the member of the species or its habitat; or

(b)
the possession, collection or transport of the member of the species is necessary in order to satisfy the conditions set out in subsection (11).
Threats to health and safety, not imminent


23.18  (1)  This section applies with respect to the following activities that are necessary to avoid or reduce a threat to human health or safety in situations where the threat is not imminent but is likely to have serious consequences in the short or long term if the activity is not carried out:

1.
Work undertaken to prevent the contamination or pollution of the earth, air or water or to remove or clean an area that has been contaminated or polluted or any other work undertaken to protect the quality of the earth, air or water, but not including any part of the work that relates to the construction of new infrastructure.

2.
Work undertaken to prevent the spread of disease, such as eliminating or removing bacteria, species or other disease causing agents from structures, buildings, lands or water and cleaning and disinfecting after their removal. 

3.
Work to maintain, repair, remove or replace an existing structure or any infrastructure described in subsection (2), including the decommissioning of a mine, or to upgrade an existing structure or any infrastructure described in subsection (2) to meet a safety standard, if,

i.
the maintenance, repair, removal, replacement, decommissioning or upgrade does not require,

A.
a temporary or permanent change to the location of the structure or infrastructure, or

B.
a temporary or permanent extension of the area the structure or infrastructure occupies, except in the case of the replacement of an existing culvert with a new culvert that is larger than the one it replaces, or

ii.
in the case of work to maintain, repair, replace or upgrade a structure or infrastructure, the work does not alter the way in which the structure or infrastructure is used or operated.

4.
Work to protect against drought, flooding, forest fires, unstable slopes and erosion as long as the protection does not include the building of new infrastructure.

(2)  Paragraph 3 of subsection (1) applies to infrastructure that is part of or related to,

(a)
a communications system;

(b)
an electric power system, oil or gas pipeline, alternative energy system or renewable energy system;

(c)
a road or railway system; 

(d)
water works, wastewater works, stormwater works and associated facilities; or

(e)
drainage works designed to control surface water runoff, other than a drainage work to which section 23.9 applies.

(3)  Subject to subsection (8), clause 9 (1) (a) and subsection 10 (1) of the Act do not apply to a person who, while carrying on an activity described in subsection (1), kills, harms, harasses, captures or takes a member of a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species, or damages or destroys the habitat of such a species, if all of the conditions set out in subsection (5) are satisfied.

(4)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to the possession or transport of a member of a species if,

(a)
pursuant to subsection (3), clause 9 (1) (a) and subsection 10 (1) of the Act did not apply with respect to the member of the species or its habitat; or

(b)
the possession or transport of the member of the species is necessary in order to satisfy the conditions set out in subsection (5).

(5)  The following are the conditions that a person who carries on an activity described in subsection (1) must satisfy for the purposes of subsection (3):

1.
Before commencing the activity, the person must,

i.
give the Minister notice of the activity by submitting a notice of activity form available on the Registry to the Minister through the Registry, and

ii.
in the case of an activity described in paragraph 3 of subsection (1) that results in the upgrade or removal of a structure or infrastructure, the decommissioning of a mine or the replacement of an entire structure or infrastructure, have a mitigation plan prepared in accordance with subsections (6) and (7).

2.
The person must ensure that the notice of activity form includes,

i.
the proposed start and end dates of the activity described,

ii.
a description of the activity and of the area in which it will be carried out, and

iii.
the name of every species listed on the Species at Risk in Ontario List as endangered or threatened species that will likely be affected by the activity.

3.
The person must follow the requirements set out in section 23.3 with respect to the completion of the notice of activity form, the keeping of records relating to the notice of activity form and the updating of the information on the Registry.

4.
Once the mitigation plan is prepared, the person must, 

i.
ensure that the activity is carried out in accordance with the mitigation plan,

ii.
retain a copy of the mitigation plan for at least five years after the activity is complete, and

iii.
provide a copy of the mitigation plan to the Ministry within 14 days of receiving a request for it.

5.
While carrying out the activity, the person must take reasonable steps to minimize the adverse effects of the activity on a species identified in the notice of activity form, including,

i.
taking steps to minimize or avoid killing, harming or harassing a member of the species and to avoid damaging or destroying its habitat, during a time of year when the species is likely to be carrying out a life process related to hibernation or reproduction, including rearing,

ii.
if the person encounters an animal that is a member of a species while carrying out the activity, ceasing from carrying out the activity in the area of the encounter and providing the animal with a reasonable amount of time to leave the area before continuing with the activity,

iii.
if, after providing an animal with a reasonable amount of time in accordance with subparagraph ii the animal does not leave the area, taking measures to relocate the animal to a nearby location that is suitable and safe for the animal,

iv.
if the person encounters a moss, lichen or vascular plant that is a member of the species in the course of carrying out the activity and it is not necessary to kill or harm the member for the purpose of carrying out the activity, 

A.
ceasing the activity in the area of the encounter, 

B.
installing and maintaining barriers or other structures to create a protective zone around the species, and 

C.
after establishing the protective zone referred to in sub-subparagraph B, continuing the activity in a manner that does not impair the ability of the species to carry out its life processes, including reproduction,

v.
if it is necessary to kill or harm a moss, lichen or vascular plant referred to in subparagraph iv for the purpose of carrying out the activity, relocating the moss, lichen or vascular plant to a nearby location within the species’ habitat that is suitable and safe for the species so that it is not killed or harmed, provided it is feasible to do so, 

vi.
making the determination under subparagraph v as to whether it is feasible to relocate a moss, lichen or vascular plant using the best available information with respect to the suitability of relocating that species, including information obtained from the Ministry,

vii.
ensuring that the relocation of an animal or of a moss, lichen or vascular plant in accordance with subparagraph iii or v is undertaken by or in consultation with a person knowledgeable about, or having training in, the handling of members of the species,

viii.
taking steps to exclude members of the species from the area in which the activity is being carried out or is likely to be carried out, such as installing temporary fencing to prevent members of the species from accessing the area,

ix.
refraining from carrying out work during a period of hibernation or reproduction, including rearing, for the species or any other sensitive period for the species unless the restriction on work would result in a delay that would render the threat to human health or safety unavoidable and unacceptable in the circumstances, and

x.
if the activity is the maintenance, repair, replacement or upgrade of infrastructure, keep a schedule of the work or a copy of an engineer’s report outlining the work that must occur and make the schedule or report available to the Ministry within 14 days of receiving a request for it.

6.
If the person or an employee or agent of the person observes a species identified in the notice of activity form in the course of carrying out the activity, the person must ensure that, within three months of the observation, the Natural Heritage Information Centre Rare Species Reporting Form available on the Ministry website is completed, detailing the species and number of individual members that were observed, the date and location of observation and any other information requested on the form.

(6)  A mitigation plan shall be prepared by one or more persons with expertise in relation to every species that is the subject of the plan, using the best available information on steps that may help minimize or avoid adverse effects on the species, which includes consideration of information obtained from the Ministry, aboriginal traditional knowledge and community knowledge if it is reasonably available.

(7)  A mitigation plan prepared with respect to an activity described in subsection (1) must include the following information:

1.
A description of the activity and its main purpose and an explanation of the threat to human health or safety that requires that the activity be carried out and of the serious consequences that would result, in the short or long term, if the activity was not carried out.

2.
The proposed start and completion dates of the activity.

3.
A description of all of the stages of the activity and a timeline for the stages.

4.
A list of all the species that are listed on the Species at Risk in Ontario List as endangered or threatened species and that are likely to be affected by the activity.

5.
An assessment of the activity’s likely effects on members of each species identified under paragraph 4.

6.
A map indicating the geographic location of the activity on the property where it will occur.

7.
Details of how the person will carry out the steps described in paragraph 5 of subsection (5) that are required to minimize the adverse effects of the activity on a species identified under paragraph 4, including,

i.
the dates on which, and locations at which, each step will be carried out, and

ii.
the times during the year when the species is likely to be carrying out a life process related to hibernation or reproduction, including rearing, and during which the person must avoid killing, harming or harassing members of the species.

(8)  Subsection (3) does not apply with respect to the following species of vascular plant:

1.
Bird’s-foot Violet.

2.
Bluehearts.

3.
Forked Three-awned Grass.

4.
Heart-leaved Plantain.

5.
Juniper Sedge.

6.
Spotted Wintergreen.

7.
Virginia Goat’s-rue.

8.
Virginia Mallow
Trapping — incidental catch


23.19  (1)  Clause 9 (1) (a) of the Act does not apply to a person who incidentally traps an animal that belongs to a species that is listed on the Species at Risk in Ontario List as an extirpated, endangered or threatened species, if,

(a)
the person is trapping under the authority of a trapping licence under the Fish and Wildlife Conservation Act, 1997;

(b)
the person is trapping in accordance with Ontario Regulation 667/98 (Trapping) made under the Fish and Wildlife Conservation Act, 1997;

(c)
the person traps the animal despite the exercise of all due diligence; 

(d)
the incidentally trapped animal,

(i)
is immediately released in a manner that causes it the least harm, if the animal is alive when it is found and has a reasonable chance of survival in the wild, or

(ii)
is killed in a humane manner, if the animal is alive when it is found and does not have a reasonable chance of survival in the wild; 

(e)
in cases where the animal is killed and is a furbearing mammal as defined in the Fish and Wildlife Conservation Act, 1997, the person obtains a licence to possess a pelt, as required under Part II of Ontario Regulation 666/98 (Possession, Buying and Selling of Wildlife) made under that Act; and

(f)
in cases where the animal is killed and is not a furbearing mammal as defined in the Fish and Wildlife Conservation Act, 1997, the person,  

(i)
promptly after the killing, gives notice of the incidental trapping and killing to the Minister by completing a notice of incidental trapping form available on the Registry and submitting it to the Minister through the Registry, and

(ii)
follows the requirements of subsections (2) and (3) with respect to the completion of the notice of incidental trapping form, the keeping of records relating to the notice of incidental trapping form and the updating of the information on the Registry.

(2)  Before submitting a notice of incidental trapping form to the Minister under clause (1) (f), a person must ensure that,

(a)
all mandatory information requested on the form, including the person’s contact information, has been provided; and 

(b)
the information provided on the form is complete and accurate. 

(3)  After submitting a notice of incidental trapping form to the Minister, a person who submitted the form must,

(a)
promptly upon obtaining from the Ministry confirmation that a notice of incidental trapping form submitted through the Registry has been received by the Minister, make a record of the confirmation;

(b)
for as long as the person possesses the animal, or a part of the animal, that was incidentally trapped and killed, 

(i)
keep the record of the confirmation, and

(ii)
make the record of the confirmation available to the Ministry within 14 days of receiving a request for it;

(c)
if there is a change in the contact information of the person who submitted the notice of incidental trapping form, update the information on the Registry within 10 business days of the change.

(4)  A person who provides incomplete, false or misleading information on a notice of incidental trapping form or when updating information on the Registry shall be deemed not to have submitted the notice of incidental trapping form.

(5)  Clause 9 (1) (b) of the Act does not apply to a person who possesses or transports a dead animal or a part of an animal if, pursuant to subsections (1) to (4), the person is exempt from clause 9 (1) (a) of the Act in respect of the incidental trapping of the animal.
Wind facilities


23.20  (1)  This section applies to a person who is engaged in the operation of a wind facility within the meaning of Ontario Regulation 359/09 (Renewable Energy Approvals under Part V.0.1 of the Act) made under the Environmental Protection Act.

(2)  Clause 9 (1) (a) and subsection 10 (1) of the Act do not apply to a person who is engaged in the operation of a wind facility and who, in the course of the operation of the wind facility, kills, harms or harasses a member of a species that is listed on the Species at Risk in Ontario List as an endangered or threatened species, or damages or destroys the habitat of such a species, if the person satisfies the conditions set out in subsection (4).

(3)  Subclauses 9 (1) (b) (i) and (ii) of the Act do not apply to the possession or transport of a member of a species if,

(a)
pursuant to subsection (2), clause 9 (1) (a) and subsection 10 (1) of the Act did not apply with respect to the member of the species or its habitat; or

(b)
the possession or transport of the member of the species is necessary in order to satisfy the conditions set out in subsection (4).

(4)  The following are the conditions that a person who operates a wind facility must satisfy for the purposes of subsection (2):

1.
Before doing anything, in the course of operating the wind facility, that is prohibited under clause 9 (1) (a) or subsection 10 (1) of the Act, the person must,

i.
give the Minister notice of the fact that the person is operating a wind facility by submitting a notice of activity form, available on the Registry, to the Minister through the Registry, 

ii.
subject to subsections (5) and (6), prepare in accordance with subsection (9) a mitigation plan that meets the requirements of subsection (10), and

iii.
in the case of a person described in subsection (6), ensure that the conditions set out in subsection (7) are satisfied.

2.
The person must ensure that the notice of activity form includes,

i.
the location of the wind facility, and

ii.
the name of every species listed on the Species at Risk in Ontario List as an endangered or threatened species that will likely be affected as a result of the operation of the wind facility.

3.
The person must follow the requirements of section 23.3 with respect to the completion of the notice of activity form, the keeping of records relating to the notice of activity form and the updating of the information on the Registry.

4.
While the person is operating the wind facility, the person must,

i.
comply with the requirements of the mitigation plan,

ii.
ensure that reasonable steps are taken to minimize the adverse effects of the activity on the species identified in the notice of activity form, including the steps described in subsection (11), and such other steps as may be described in the mitigation plan.  

5.
The person must,

i.
retain a copy of the mitigation plan while operating the wind facility and for a period of five years after the person ceases to operate the wind facility, 

ii.
ensure that the plan is updated in accordance with subsections (9) and (10) at least once every five years to include information obtained while carrying out the monitoring requirements described in paragraph 6, and

iii.
provide a copy of the mitigation plan to the Ministry within 14 days of receiving a request for it.

6.
Subject to subsection (12), the person must monitor,

i.
the effects of the operation of the wind facility on each species identified in the notice of activity form and its habitat, and 

ii.
the effectiveness of the steps taken to minimize adverse effects on each species identified in the notice of activity form and its habitat,

7.
At the times required under subsections (13) and (14), the person must prepare in accordance with subsection (15) a report on the effects that the operation of the wind facility has on each species identified in the notice of activity form.

8.
The person must,

i.
retain a copy of a report required under paragraph 7 for at least five years after it is prepared, and

ii.
provide a copy of the report required under paragraph 7 to the Ministry within 14 days of receiving a request for it.

9.
If the person or an employee or agent of the person observes a species identified in the notice of activity form in the course of carrying out the activity, the person must ensure that, within three months of the observation, the Natural Heritage Information Centre Rare Species Reporting Form available on the Ministry website is completed, detailing the species and number of individual members that were observed, the date and location of observation and any other information requested on the form.

(5)  A person who operates a wind facility is not required to complete the preparation of a mitigation plan until the following dates if the following circumstances apply:

1.
If the mitigation plan relates to a species that was added to the Species at Risk in Ontario List as an endangered or threatened species for the first time on January 24, 2013, the third anniversary of that day.

2.
If the mitigation plan relates to a species that first appears in the area of the wind facility after the wind facility begins operation, three years after the date the species first appears in the area of the wind facility.

(6)  A person who proposes to operate a wind facility and who has not been issued a renewable energy approval in respect of the wind facility under Part V.0.1 of the Environmental Protection Act on or before July 1, 2013 must prepare a mitigation plan in respect of the wind facility before either of the following days:

1.
If the person has not submitted an application for a renewable energy approval under Part V.0.1 of the Environmental Protection Act on or before July 1, 2013, the day the person submits the application.

2.
If the person has submitted an application for a renewable energy approval under Part V.0.1 of the Environmental Protection Act on or before July 1, 2013, the day the renewable energy approval is issued.

(7)  A person who prepares a mitigation plan under subsection (6) shall ensure that the following conditions are satisfied:

1.
The person must submit the mitigation plan to the Minister promptly after it is prepared.

2.
The Minister must approve the mitigation plan, subject to subsection (8).

3.
The person must receive written notice of the approval of the Minister.

(8)  The Minister may refuse to approve a mitigation plan submitted under subsection (7) if, in his or her opinion,

(a)
the mitigation plan has not been prepared by one or more persons with expertise in relation to every species that is the subject of the plan, using the best available information; or

(b)
the steps set out in the mitigation plan do not include reasonable measures to,

(i)
avoid the killing, harming or harassing of members of the species,

(ii)
create or enhance habitat for the species elsewhere in the ecoregion in which the wind facility is located, 

(iii)
operate the wind facility in a manner that is unlikely to damage or destroy the habitat of the species, or

(iv)
otherwise effectively minimize the adverse effects of the activity on the species.

(9)  A mitigation plan must be prepared and updated by one or more persons with expertise in relation to every species that is the subject of the plan, using the best available information on steps that may help minimize or avoid adverse effects on the species, which includes consideration of information obtained from the Ministry, aboriginal traditional knowledge and community knowledge if it is reasonably available.

(10)  A mitigation plan must include the following information:

1.
The name and contact information of the person who operates the wind facility.

2.
A description of the location of the wind facility.

3.
A list of the species that are listed on the Species at Risk in Ontario List as endangered or threatened species and are likely to be adversely affected by the operation of the wind facility.

4.
Details of the steps the person plans to take to minimize the adverse effects of the operation of the wind facility on each species identified under paragraph 3 and its habitat, including the steps described in subsection (11).

(11)  The steps that a person must take to minimize the adverse effects of the operation of a wind facility on a species identified in the notice of activity form submitted under subparagraph 1 i of subsection (4) and its habitat are as follows:

1.
Implementing reasonable measures in the wind facility to avoid the killing, harming or harassing of members of the species such as,

i.
adjusting the blades of wind turbines, 

ii.
reducing cut-in speed of wind turbines, and

iii.
periodically shutting the turbines down during times of day or of the year when the risk of killing, harming or harassing the species is highest.

2.
Creating or enhancing habitat for the species elsewhere in the ecoregion in which the wind facility is located, if reasonable.

3.
Operating the wind facility in a manner that is unlikely to damage or destroy the habitat of the species, including adopting any techniques to minimize adverse effects of the operation of the wind facility on the species that may be available from the Ministry from time to time.

4.
If the person discovers that the steps described in paragraphs 1 to 3 or in the mitigation plan have not been effective in minimizing the adverse effects of an activity described in subsection (1) on the species, the person shall,

i.
take such actions as are necessary to increase the effectiveness of those steps, or

ii.
take such other reasonable steps as may be necessary to minimize the adverse effects of an activity described in subsection (1) on the species.

(12)  The monitoring activities described in paragraph 6 of subsection (4) must be carried out by a person with expertise in the species identified in the notice of activity form submitted under subparagraph 1 i of subsection (4), using the best available information on how to carry out the monitoring activities, including information that may be available from the Ministry from time to time.

(13)  A report required of a person under paragraph 7 of subsection (4) shall be completed,

(a)
annually for the first three years after the person submits a notice of activity form under paragraph 1 of subsection (4) and, thereafter, every five years; or

(b)
in the case of a person who completes the preparation of a mitigation plan within the extended timelines provided for under subsection (5), annually for the first six years after the person submits a notice of activity form under subparagraph 1 i of subsection (4) and, thereafter, every five years.

(14)  A report required under paragraph 7 of subsection (4) shall be in a form acceptable to the Ministry and shall be completed by March 31 that follows the end of the period in respect of which the report is prepared.

(15)  A report required under paragraph 7 of subsection (4) shall,

(a)
compile information relating to the effects of the operation of the wind facility on each species identified in the notice of activity form submitted under subparagraph 1 i of subsection (4) and its habitat;

(b)
analyze the results of the information compiled under clause (a);

(c)
describe any encounters with the species that occurred while carrying out the activity; and

(d)
document the steps taken by the person to minimize adverse effects of the wind facility on each species identified in the notice of activity form submitted under subparagraph 1 i of subsection (4) and its habitat and assess their effectiveness.

(16)  This section does not apply with respect to the Golden Eagle.

15.  Section 29 of the Regulation is revoked.
Commencement


16.  (1)  Subject to subsections (2), (3) and (4), this Regulation comes into force on the later of July 1, 2013 and the day it is filed.

(2)  Subsections 9 (2), 11 (1) and (3) come into force on July 1, 2015.

(3)  Subsection 5 (4) and section 6 come into force on July 1, 2018.

(4)  Subsection 10 (2) comes into force on July 1, 2020.
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