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Amending O. Reg. 144/16
(THE CAP AND TRADE PROGRAM)

1.  Subsection 1 (1) of Ontario Regulation 144/16 is amended by adding the following definitions:
“clearing house” means a recognized clearing agency as defined in the Securities Act, or a person who has been exempted under section 147 of that Act from the requirement to be a recognized clearing agency;

“consultant” means a person that under an agreement, other than an employment agreement, provides expert or strategic advice and related services to a registered participant for consideration and decision-making related to the registered participant’s participation in the cap and trade program;
“facility” has the same meaning as in the Reporting Regulation;
“financial services administrator” means the person designated by the Minister to provide the financial services mentioned in sections 61 and 63;

“indirect useful thermal energy” has the same meaning as in the Reporting Regulation;
“Ministry” means the Ministry of the Environment and Climate Change;

2.  (1)  Paragraph 1 of subsection 6 (1) of the Regulation is amended by adding “or Ontario Regulation 452/09 (Greenhouse Gas Emissions Reporting) made under the Environmental Protection Act” after “Reporting Regulation”.

(2)  Paragraph 2 of subsection 6 (1) of the Regulation is amended by striking out “the Minister” and substituting “the Ministry”.

3.  Paragraph 1 of subsection 8 (1) of the Regulation is revoked and the following substituted:

1.
No participant was required under the 2015 EPA Regulation to have a 2015 EPA report verified with respect to the facility.

4.  Paragraph 1 of subsection 9 (1) of the Regulation is revoked and the following substituted:

1.
No participant was required under the 2016 EPA Regulation to have a 2016 EPA report verified with respect to the facility.

5.  The Regulation is amended by adding the following section before the heading to Part III:
Attribution of emissions, change in owner or operator of facility


9.1  (1)  This section applies if a person who is a capped participant in respect of specified GHG activities engaged in at a facility ceases to be the owner or operator of the facility during a compliance period but specified GHG activities continue to be engaged in at the facility during the compliance period under a new owner or operator.

(2)  The amount of greenhouse gas emissions attributed to the previous owner or operator in respect of the specified GHG activities engaged in at the facility during the compliance period is zero.

(3)  The amount of greenhouse gas emissions attributed to the new owner or operator of the facility for the compliance period includes any amount that, but for subsection (2), would be attributed to the previous owner or operator for the period during the compliance period when the previous owner or operator was a capped participant in respect of the activities at the facility.

(4)  If the amount of greenhouse gas emissions attributed to the previous owner or operator under section 7, 8 or 9 for a year was zero, then that attribution shall apply to the new owner or operator as if the new owner had been the previous owner or operator at the time of the attribution.

(5)  The previous owner shall give the Director notice of the change of ownership and a statement that the previous owner has complied with section 38 of the Reporting Regulation. The notice shall be in a form approved by the Director.

6.  The Regulation is amended by adding the following section before the heading to Part IV:
Minister’s removal of emission allowances and credits due to discrepancy


20.1  (1)  If a capped participant was required to give the Director a revised report under section 26 of the Reporting Regulation due to a discrepancy described in that section, the Minister may, under subsections 14 (7) and (9) of the Act, remove emission allowances and credits from the participant’s compliance account in respect of the discrepancy as follows:

1.
Allowances and credits shall be removed in accordance with subsections 16 (1) and (2).

2.
If the amount of allowances and credits removed under paragraph 1 is insufficient to account for the discrepancy, the Minister shall remove any remaining Ontario emission allowances held in the participant’s compliance account, beginning with the emission allowances with the earliest vintage year and continuing chronologically to the emission allowances with later vintage years, until no more of those emission allowances remain in the compliance account.

3.
If the amount of allowances and credits removed under paragraph 2 is insufficient to account for the discrepancy, further allowances and credits shall be removed in accordance with subsections 18 (2) and (3). 

4.
For the purposes of removing allowances and credits under this section in accordance with subsections 16 (1), (2), 18 (2) and (3), those subsections apply, with necessary modifications, and the compliance period that applies is the compliance period that includes the year in respect of which the revised report was made.

(2)  The Minister shall retire from circulation all emission allowances and credits removed by the Minister under this section.

7.  (1)  Section 21 of the Regulation is amended by adding the following paragraph:

5.
No electricity is generated at the facility from a fuel other than natural gas, petroleum products or biomass.

(2)  Section 21 of the Regulation is amended by adding the following subsection:

(2)  Subsection 15 (1) of the Act does not apply to a person who is a clearing house.

8.  Section 26 of the Regulation is amended by adding the following subsections:

(1.1)  The condition in paragraph 2 of subsection (1) does not apply if the participant is the previous owner or operator of a facility at which a specified GHG activity is engaged in and submits a request to the Minister under section 51.3 to have the emission allowances or credits transferred from the previous owner’s compliance account to the compliance account of the new owner or operator of the facility. 
.     .     .     .     .

(2.1)  If the reason that a person described in subsection (2) was not required under Ontario Regulation 452/09 to do the things mentioned in clauses (2) (a) and (b) was because the owner or operator of the facility changed during 2016, the conditions described in those clauses do not apply to the person.

9.  The Regulation is amended by adding the following section:
New owner, operator  

26.1  Despite section 23, if a person who is a mandatory participant in respect of specified GHG activities engaged in at a facility ceases to be the owner or operator of the facility, the new owner or operator of the facility is required to register as a mandatory participant in respect of specified GHG activities at the facility no later than 30 days after becoming the new owner or operator of the facility.

10.  (1)  Section 28 of the Regulation is amended by striking out “paragraphs 1 to 4” and substituting “paragraphs 1 to 5”.

(2)  Section 28 of the Regulation is amended by adding the following subsection:

(2)  A person who is a clearing house is not permitted to apply for registration as a voluntary participant.

11.  The Regulation is amended by adding the following section:
Registration, use of indirect useful thermal energy


31.1  A person who is the owner or operator of a facility may apply for registration as a voluntary participant in a year in respect of activities engaged in at the facility if the following criteria are met:

1.
The person is not eligible under section 30 or 31 to apply for registration as a voluntary participant.

2.
The person is not a mandatory participant.

3.
The use of indirect useful thermal energy is engaged in at the facility in the year in which the application is made and was engaged in at the facility during the previous year.

4.
The amount of greenhouse gas emitted from the use of indirect useful thermal energy and other specified GHG activities engaged in at the facility during the previous year, as calculated in accordance with the following formula, is 10,000 tonnes of CO2e or more:
T = (A − B)
where, 

T =
the amount,

A =
the amount of greenhouse gas emitted during the specified GHG activities engaged in at the facility, quantified in accordance with section 4 of the Reporting Regulation, and

B =
the portion of “A” that is carbon dioxide emitted from the combustion of biomass.

5.
The person has given the Director a report, prepared in accordance with the requirements relating to GHG reports in the Reporting Regulation, with respect to any specified GHG activities engaged in at the facility in the previous year. 

6.
The person has had the report mentioned in paragraph 5 verified in accordance with the requirements set out in the Reporting Regulation relating to the verification of GHG reports and has given the Director a positive or qualified positive verification statement that was prepared in respect of the report in accordance with the Reporting Regulation.

12.  (1)  Paragraph 2 of subsection 34 (1) of the Regulation is amended by adding “Subject to subsection (1.1)” at the beginning.

(2)  Section 34 of the Regulation is amended by adding the following subsection:

(1.1)  The condition in paragraph 2 of subsection (1) does not apply if the participant is the previous owner or operator of a facility at which a specified GHG activity is engaged in and submits a request to the Minister under section 51.3 to have the emission allowances or credits transferred from the previous owner’s compliance account to the compliance account of the new owner or operator of the facility.

13.  The Regulation is amended by adding the following section:
New owner, operator


34.1  If a person who is a voluntary participant in respect of specified GHG activities engaged in at a facility ceases to be the owner or operator of the facility, the new owner or operator of the facility is required to register as a voluntary participant in respect of specified GHG activities at the facility no later than 30 days after becoming the new owner or operator of the facility.

14.  Subsection 36 (1) of the Regulation is revoked and the following substituted:
Registration


(1)  A person that is not an owner, operator or employee of a mandatory or voluntary participant may apply to the Director for registration as a market participant under subsection 17 (1) of the Act if,

(a)
the person is an individual and the person resides in Canada; or 

(b)
the person is not an individual and the person has an establishment in Canada.

15.  Section 40 of the Regulation is amended by adding the following subsection:

(4)  This section does not apply to a market participant that is a clearing house.

16.  Paragraph 1 of subsection 41 (4) of the Regulation is amended by striking out “Minister” and substituting “Ministry”.

17.  Section 42 of the Regulation is amended by adding the following subsection:

(3)  This section does not apply to a market participant that is a clearing house.

18.  (1)  Subsection 43 (1) of the Regulation is amended by striking out “holding accounts” at the end and substituting “cap and trade accounts”.

(2)  Section 43 of the Regulation is amended is amended by adding the following subsection:

(1.1)  The Minister’s authority under subsection 27 (1) of the Act to remove emission allowances and credits that exceed the applicable limit from the participant’s cap and trade accounts may only be exercised by taking the following steps in respect of the participant’s cap and trade accounts in the order in which the steps are set out, until the excess number of allowances or credits has been removed:

1.
The Minister shall remove any Ontario emission allowances described in paragraph 2 of section 13, beginning with the emission allowances with the earliest vintage year and continuing chronologically to the emission allowances with the most recent vintage year, until no more of those emission allowances remain in the holding account. 

2.
The Minister shall remove any Ontario early reduction credits until no more of those credits remain in the holding account. 

3.
The Minister shall remove any Ontario emission allowances described in paragraph 2 of section 13, beginning with the emission allowances with the earliest vintage year and continuing chronologically to the emission allowances with the most recent vintage year, until no more of those emission allowances remain in the compliance account. 

4.
The Minister shall remove any Ontario early reduction credits until no more of those credits remain in the compliance account. 

5.
The Minister shall remove any emission allowances described in paragraph 1 of section 13, until no more of those allowances remain in the compliance account. 

19.  (1)  Paragraph 4 of subsection 45 (1) of the Regulation is revoked.

(2)  Subsection 45 (3) of the Regulation is amended by adding “unless the applicant already has an identification number assigned by a designated jurisdiction” at the end.

20.  Paragraph 1 of subsection 51 (1) of the Regulation is amended by, 

(a)
adding “the information mentioned in section 51.2” at the end of the portion before subparagraph i; and 

(b)
revoking subparagraphs i, ii and iii. 

21.  The Regulation is amended by adding the following sections:
Transfer using clearing house


51.1  (1)  Despite section 51, this section applies to transfers of emission allowances or credits between a registered participant that is not a clearing house and a registered participant that is a clearing house.

(2)  A registered participant may submit a request to the Minister to transfer emission allowances or credits from the participant’s holding account to a clearing house’s holding account by taking the steps set out in paragraphs 1 and 2 of subsection 51 (1).

(3)  A clearing house may submit a request to the Minister to transfer emission allowances or credits from its holding account to another registered participant’s holding account by taking the following steps:

1.
A designated account representative of the clearing house must submit a notice of the intent to transfer emission allowances or credits to all other designated account representatives of the clearing house, setting out the information described in section 51.2.

2.
A second designated account representative of the clearing house must, no later than two days following the submission of the notice of intent under paragraph 1, confirm the clearing house’s intent to transfer the emission allowances and credits mentioned in the notice to all other designated account representatives of the clearing house and to all designated account representatives of the registered participant to whom the emission allowances and credits would be transferred.

(4)  Subject to subsection 50 (1), the Minister shall ensure that upon receipt of a confirmation by the second designated account representative of a clearing house under paragraph 2 of subsection (3), the emission allowances and credits specified in the confirmation are transferred.

(5)  If the Minister asks a designated account representative of a clearing house or other participant for information relating to the transfer of emission allowances or credits under this section, the account representative shall give the information to the Minister by the date specified by the Minister.

(6)  If emission allowances or credits that were transferred to the holding account of a clearing house remain in the holding account for a period exceeding five business days, 

(a)
the clearing house shall request a reversal of the transfer; and

(b)
for the purposes of subsection 27 (4) of the Act, the Minister or Director may reverse the transfer, whether or not a request has been made under clause (a).
Information for request to transfer


51.2  (1)  For the purposes of subsections 51 (1) and 51.1 (3), the request to transfer shall include the following information:

1.
The transferor’s holding account number.

2.
The transferee’s holding account number.

3.
The total number of allowances or credits to be transferred.

4.
For each allowance or credit to be transferred,

i.
the type of allowance or credit: emission allowance, Ontario offset credit or Ontario early reduction credit, 

ii.
the vintage year, or, in the case of an Ontario offset credit, the effective year, and 

iii.
the price to be paid for the allowance or credit under the transfer agreement.

5.
For each allowance of the same type and vintage year and for each credit of the same type and effective year, the method used to determine the price to be paid.

6.
A detailed description of the transfer agreement in a form approved by the Director that includes,

i.
the day on which the transferor and transferee signed the agreement,

ii.
the day by which all terms of the agreement are to be fulfilled, and 

iii.
a description of any other matters dealt with in the agreement.

7.
The day on which the request is submitted.

(2)  Subparagraph 4 iii of subsection (1) does not apply if the transferor and transferee are related persons, unless the transferor or transferee is a clearing house. 
Transfers between compliance accounts


51.3  (1)  A previous owner or operator of a facility at which a specified GHG activity is engaged in may submit a request to the Minister to transfer emission allowances or credits from the previous owner or operator’s compliance account to the compliance account of the new owner or operator by having a designated account representative submit a notice of intent to transfer emission allowances or credits to the Minister setting out the following information:

1.
The previous owner or operator’s compliance account number.

2.
The new owner or operator’s compliance account number.

3.
The total number of allowances or credits to be transferred.

4.
For each allowance or credit to be transferred,

i.
the type of allowance or credit: emission allowance, Ontario offset credit or Ontario early reduction credit, and

ii.
the vintage year, or, in the case of an Ontario offset credit, the effective year.

(2)  Subject to subsection 50 (1), the Minister shall ensure that upon receipt of the transfer request and the notice of change of ownership under subsection 9.1 (5), the emission allowances and credits specified in the transfer request are transferred. 

(3)  If the Minister asks a designated account representative of the previous or new owner or operator for information relating to the transfer of emission allowances or credits under this section, the account representative shall give the information to the Minister by the date specified by the Minister.

22.  The Regulation is amended by adding the following section before the heading to Part VI:
Holding of allowances, credits owned by another person

53.1  Subsection 28 (2) of the Act does not apply to a market participant that is a clearing house.

23.  Subsection 58 (2) of the Regulation is amended by adding the following paragraph:

4.
Any Ontario emission allowances that have been removed by the Minister under subsection 27 (1) of the Act.

24.  Paragraphs 3 and 4 of subsection 61 (1) of the Regulation are revoked and the following substituted:

3.
It must be one or a combination of the following and must be given in a form approved by the Minister: 

i.
A bank transfer.

ii.
An irrevocable letter of credit or letter of guarantee issued by a bank within the meaning of the Bank Act (Canada) or by a financial services cooperative that is authorized by a statute of Canada or Ontario to carry on business in Canada or Ontario.

4.
If the financial assurance is a bank transfer, it must be deposited in an escrow account of the financial services administrator or of the institution indicated by the financial services administrator.

4.1
If the financial assurance is an irrevocable letter of credit or a letter of guarantee,  

i.
it must be made payable to the financial services administrator, and 

ii.
it must be payable within three business days of a payment request.

25.  (1)  Subsections 63 (1), (2) and (3) of the Regulation are revoked and the following substituted:
Payment for purchases


(1)  A registered participant who has been notified by the Minister that one or more bids by the participant have been successful in an auction or a sale shall pay the amount set out in the notice to the financial services administrator no later than seven days after receiving the notice.

(2)  If the participant provided a bank transfer as financial assurance, it must be used to satisfy the amount payable under subsection (1).

(3)  If the amount of the bank transfer is not sufficient to satisfy the whole amount payable under subsection (1) and the participant does not pay the whole amount by the deadline set out in that subsection, the irrevocable letter of credit or letter of guarantee shall be used to satisfy the balance. 

(3.1)  If the participant did not provide a bank transfer as financial assurance and does not pay the whole amount payable under subsection (1) by the deadline set out in that subsection, the irrevocable letter of credit or letter of guarantee shall be used to satisfy the amount.

(2)  Subsection 63 (4) of the Regulation is amended by striking out “subsection (1) or (3)” in the portion before clause (a) and substituting “subsections (1) to (3.1)”. 

(3)  Subsection 63 (5) of the Regulation is amended by striking out “Minister” and substituting “financial services administrator”.

26.  Section 65 of the Regulation is revoked and the following substituted:
Auction or sale of allowances

Disclosure re auction


65.  (1)  For the purposes of subsection 32 (9) of the Act, subsections 32 (6), (7) and (8) of the Act do not apply with respect to,

(a)
a disclosure to the Ontario Energy Board; or

(b)
a disclosure between persons who are related, within the meaning of subsection 2 (2) of this Regulation.

(2)  A person is exempt from subsection 32 (10) of the Act for the purpose of coordinating the bidding strategies of more than one prospective purchaser in connection with an auction provided that the person is related, within the meaning of subsection 2 (2) of this Regulation, to each of the prospective purchasers.

27.  Section 66 of the Regulation is amended by adding the following subsection:

(2)  A market participant that is a clearing house is prohibited from bidding in auctions.

28.  Paragraph 2 of subsection 67 (1) of the Regulation is amended by adding the following subparagraph:

ii.1
The name and contact information of any consultant that provides advice related to the auction participant’s bidding strategy and, if applicable, the name of the consultant’s employer.

29.  Subsection 73 (1) of the Regulation is amended by striking out “or equal to”.

30.  Subsections 74 (2), (3) and (4) of the Regulation are revoked and the following substituted:

(2)  If the Minister has removed lots under subsection (1), each removed lot of Auction Class 1 emission allowances shall be considered as a new bid at each valid bid price in descending order, between,

(a)
the bid price at which the actual maximum bid value was greater than the participant’s financial assurance; and

(b)
the lowest bid price.

(3)  For the purposes of subsection (2), a bid price is a valid bid price if that participant’s actual maximum bid value at that bid price would not exceed the value of that participant’s financial assurance or the limits in sections 40, 42 and 69.

(4)  The participant is deemed to bid on the removed lots at the first valid bid price between the prices mentioned in clauses (2) (a) and (b) that would result in the participant’s actual maximum bid value being less than or equal to the value of the participant’s financial assurance.

(5)  If no valid bid price between the prices mentioned in clauses (2) (a) and (b) would result in a bid with an actual maximum bid value being less than or equal to the value of the participant’s financial assurance, the Minister shall reject the removed lot.

(6)  After the processes described in this section and section 75 are completed for Auction Class 1 emission allowances, it shall be repeated for Auction Class 2 emission allowances.

31.  The Regulation is amended by adding the following section after the heading “Bidding in Sales”:
Prohibition, bidding in sales


75.1  A market participant that is a clearing house is prohibited from bidding in sales under section 59.

32.  Subsection 78 (2) of the Regulation is amended by striking out “mentioned in” and substituting “provided by a person under”.

33.  Subsection 82 (1) of the Regulation is amended by striking out “or equal to”.

34.  (1)  Subparagraph 2 iii of subsection 85 (4) of the Regulation is revoked and the following substituted:

iii.
The facility receives natural gas directly from an international or inter-provincial natural gas transmission pipeline or electricity is generated at the facility from a fuel other than natural gas, petroleum products or biomass.

(2)  Subsection 85 (4) of the Regulation is amended by adding the following paragraph:

4.
The owner or operator of the facility changed during the year and the previous owner or operator already applied in the year to the Minister for Ontario emission allowances to be distributed free of charge.

35.  Subsection 88 (2) of the Regulation is amended by striking out “dated May 16, 2016” at the end and substituting “dated December 12, 2016”.

36.  (1)  Paragraph 3 of subsection 89 (2) of the Regulation is amended by striking out “Director” and substituting “Minister”.

(2)  Subsection 89 (3) of the Regulation is amended by striking out “Director” and substituting “Minister”.

37.  (1)  Section 3 of Schedule 1 to the Regulation is amended by striking out “and” at the end of clause (c), adding “and” at the end of clause (d) and adding the following clause:

(e)
the name of any person that is controlled by the partnership or by whom the partnership is controlled and a description of the nature of that control.

(2)  Section 4 of Schedule 1 to the Regulation is amended by striking out “and” at the end of clause (b), adding “and” at the end of clause (c) and adding the following clause:

(d)
the name of any person that is controlled by the person or by whom the person is controlled and a description of the nature of that control.

(3)  Section 6 of Schedule 1 to the Regulation is revoked and the following substituted:

6.  A designation of account representatives prepared in accordance with section 47 for the purposes of that section and a statement indicating whether any account representatives are consultants.

(4)  Section 8 of Schedule 1 to the Regulation is amended by adding “Unless the person is a clearing house” at the beginning.

(5)  Section 9 of Schedule 1 to the Regulation is amended by adding “Unless the person is a clearing house” at the beginning.

(6)  Schedule 1 to the Regulation is amended by adding the following section:

10.  If the person is a clearing house, a copy of either the written recognition made under subsection 21.2 (2) of the Securities Act or an order issued under section 147 of that Act exempting the clearing house from the requirement to have such recognition.
Commencement


38.  This Regulation comes into force on the later of January 1, 2017 and the day it is filed.
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